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THE LOCAL LAW THEORY AND ITS IMPLICATIONS 
IN THE CONFLICT OF LAWS 


Met problems in the conflict of laws, as elsewhere in legal 
science, involve in one way or another questions of theory 
and method. Here, as elsewhere, law may be regarded analy- 
tically, historically, philosophically, and so on. No single point of 
view has yet been found satisfactory in all cases. Nor can we 
expect to reach so simple a solution at a time when the use of what 
is valuable in all methods has become a juristic necessity." Two 
methods in the conflict of laws are recorded by Dicey — the theo- 
retical and the positive. The former attempts “to construct a 
logically consistent series of rules,” which either actually prevail 
“or ought, consistently with sound theory, to prevail” every- 
where; while the latter aims to ascertain the actual legal rules of 
any country with regard to “the extra-territorial recognition of 
rights.”* Due to a belief that in this subject present methods are 
wholly deductive and unscientific and that the territorial and 
vested rights theories are based on @ priori conceptions, a new 
theory has been recently constructed, apart from traditional views, 
by a method deemed wholly positive and inductive in character.’ 





1 For limitations upon juristic methods, see Pound, The Scope and Purpose of 
Sociological Jurisprudence (1911) 24 Harv. L. Rev. 501 et seq. 

2 Dicey, Conriict or Laws (3d ed. 1922) 17-19. 

8 Cook, The Logical and Legal Bases of the Conflict of Laws (1924) 33 YALE 
L. J. 457. This seems first-to have been called the local law theory in Dodd, The 
Power of the Supreme Court to Review State Decisions in the Field of Conflict 
of Laws (1926) 39 Harv. L. Rev. 533, 535-37. 
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Now, as a Starting point, any one of these theories is perhaps 
just as scientific as any other; for whichever is chosen, it must 
harmonize precedents, show the invalidity of current doctrines, 
and directly aid the courts in reaching just solutions in new cases 
—or fail. Traditional theories have at least the virtue of meeting 
such tests. Nor can we say that the deductive process of testing 
the validity of a legal hypothesis is unscientific, for even physical 
science employs deduction to this extent. Admitting, however, the 
value of inductive method in science generally, we can hardly as- 
sume that its exclusive use in legal science (without deduction or 
philosophy ) will solve all problems of legal method,* for no physi- 
cal science has ever used induction without deduction,” or with- 
out making certain necessary philosophic assumptions.* More- 
over, to conceive that legal science must adopt any portion of the 
methods of pure or physical science without examining the similar- 
ities and differences in the data of each — without a hint at the 
“yawning gap ” between any physical science and social science 
or between the nature of the activity of inanimate objects and of 
human will and action — is, indeed, a broad a priori assumption.’ 

Of course, no theory, new or old, can be regarded as final; and 
certainly theoretical methods have sometimes failed in this re- 
spect. But Dicey made no assumption as to the final validity of 
either the theoretical or positive method; nor did he believe that 
traditional theories had to be entirely discarded, since we find 
them employed continually in his monumental treatise. In fact, 





* Cook, supra note 3, at 457-60. Cf. Pound, The Theory of Judicial Decision 
(1923) 36 Harv. L. Rev. 802, 823-24. 

5 “Tf experience without a concept is no guide and the concept without sensible 
data is useless, science is not possible without both induction and deduction. In- 
duction without deduction is an empirical process only and does not show the 
necessity of the causal law or its method of action.” Mrracria, CoMPARATIVE LEGAL 
Puiosopuy (Lisle’s trans. 1912) 115. 

6 PottocKk, Essays IN JURISPRUDENCE AND ETHICS (1882) 2309. 

7 “Tt is misleading to contrast natural science as a whole with social science, 
as if the former were in all fields equaily ‘ exact.’ We know this to be untrue. We 
know that owing to differences in event-units and in time—or space — units 
biologists and geologists cannot figure as closely as physicists or chemists. .. . 
Hence, our method and results differ appreciably even for different natural 
sciences. . . . Experimentation is rightly associated with a maximum of precision 
when dealing with inert facts. The more conspicuous the life data in our calcula- 
tions, the less notable the accuracy of our inductions.” Boucke, The Limits of So- 
cial Science (1922) 28 Am. J. Soc. 300, 317. 
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modern methods attempt the construction of hypotheses and theo- 
ries from the case law, and then test them by deduction in new 
and old cases alike. They are both inductive and deductive. 
Thus, until disproved, a workable theory is scientifically tenable. 
Moreover, single instances cannot disprove any theory in social 
science as in physical science—a point too often overlooked. 
This brings us to the specific question involved here: Are the 
territorial and vested rights theories in Anglo-American conflict 
of laws scientifically tenable and juristically sound? The new 
theory not only gives a negative answer to this question, but deems 
the following propositions to be @ priori assumptions: *® 

(1) That law is territorial and rights transitory; (2) that what 
a sovereign can or cannot do in any case is to be determined 

- from the nature of law; (3) that “ the conflict of laws ‘ deals with 
the recognition and enforcement of foreign-created rights’” or 
“with the application of law in space”; (4) “that for every 
situation dealt with in the conflict of laws there is always some 
one and only one ‘law’ which has ‘ jurisdiction,’ i.e. power, to 
determine what legal consequences shall be attached to the given 
situation’; and (5) that “ when a given right or other legal rela- 
tion has been validly created by the appropriate law, its validity 
‘cannot’ be called into question anywhere.” 

It is the purpose of this paper (1) to reéxamine these doctrines; 
(2) to determine, if possible, how far the new theory is of scientific 
and practical value in harmonizing the decisions; and (3) to com- 
pare it with orthodox views as found in common law jurisdictions, 
especially in the United States. 


I 


If A makes a contract with B in state X to be performed in state 
Y, or if A in state X negligently injures B who dies in state Y, and 
B or his representative sues A in either case in state Z, the forum, 
according to the local law theory, does not determine whether 
rights in contract or tort respectively were created by the law of 
state X or Y, but ordinarily adopts in accordance with its own 
principles of conflict of laws the relevant substantive law of con- 
tracts or of torts respectively of state X or Y (without the remedial 





8 Cook, supra note 3, at 459-60. 
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law or the conflict of laws of the foreign state) as part of the law 
of state Z for this case; and the forum then creates new substan- 
tive legal rights by its own law (as so incorporated from the law 
of state X or Y), followed by the proper remedies in accordance 
with the remedial law of the forum.’ Normally, of course, foreign 
conflict of laws is disregarded by courts in common law jurisdic- 
tions today. By the new theory, however, if a foreign body of 
law is conceived to be creating rights out of acts happening there, 
every legal precept (there) must be considered just as the foreign 
court would do if it were a domestic case for the foreign jurisdic- 
tion. From this it is concluded that rights created in one jurisdic- 
tion are never actually enforced in any other.*® This point of 
view is also regarded as in accordance with a statement by Pro- 
fessor Beale that the forum regards the foreign law as “being 
present as mere fact, one of the facts upon which the decision is 
to be based.” ** But this denotes just the opposite, since the new 
theory regards foreign legal precepts as law, not fact, at the forum 
by the new doctrine of incorporation of foreign law. 

Two classes of exceptions are then noted by the same writer: * 
(1) Whenever the foreign sovereign would not have applied his 
own conflict of laws (had the same case arisen there) because all 
the relevant acts or events took place there (a domestic case for 
the foreign state); and (2) whenever the forum, adopting the 





® “The forum, when confronted by a case involving foreign elements, always 
applies its own law to the case, but in doing so adopts and enforces as its own law 
a rule of decision identical, or at least highly similar though not identical, in scope 
with a rule of decision found in the system of law in force in another state or 
country with which some or all of the foreign elements are connected, the rule so 
selected being in normal cases, and subject to the exceptions to be noted later, the 
rule of decision which the given foreign state or country would apply, not to this 
very group of facts now before court of the forum, but to a similar but purely 
domestic group of facts involving for the foreign court no foreign element. The 
rule thus incorporated into the law of the forum may for convenience be called the 
‘domestic rule’ of the foreign state, as distinguished from its rule applicable to 
cases involving foreign elements. The forum thus enforces not a foreign right but 
a right created by its own law.” Cook, supra note 3, at 469. 

10 Jbid. But compare Dicey’s first principle as to choice of law: “ Any right 
which has been duly acquired under the law of any civilized country is recognized 
and, in general, enforced by English Courts, and no right which has not been duly 
acquired is enforced or, in general, recognized by English Courts.” Dicey, op. cit. 
supra note 2, at 23-24. 

11 Beate, THE Conriict or Laws (1916) 106. 

12 Cook, supra note 3, at 469-70. 
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renvoi doctrine, regards both foreign substantive law and conflict 
of laws. Since in these instances, disregarding consideration of 
the foreign remedial law for the time being, the forum always pro- 
ceeds to render a decision just as the foreign sovereign would have 
done had suit been brought there, the objection to the vested rights 
theory — that all the foreign law is not considered — obviously 
breaks down. Neither theory, of course, regards foreign remedial 
law, although the proponents of the new theory would require its 
application in the vested rights theory. This would be so only 
if we accept the new premise that remedies create and define all 
rights.** But all Anglo-American law at present distinguishes be- 
tween the creation of a right and the giving of remedies. It would, 
therefore, seem inconsistent for the forum to apply foreign reme- 
dial law to determine what rights are created, thus making no dis- 
tinction between the creation of rights and the giving of remedies, 
when the foreign state itself would not do so. 

But what happens in any case when a court, not applying the 
renvoi doctrine, refers to the law of a foreign sovereign within 
whose territory some but not all of the acts or events involved 
have occurred? It is the purpose of this paper to determine 
whether the local law theory offers a satisfactory answer to this 
question. It is asserted that the vested rights theory is based on 
a priori assumptions or generalizations from the nature of law — 
one of these being that the conflict of laws “has to do with the 
application of law in space.” ** But how we can escape regarding 
the nature of law here or elsewhere in legal science is difficult to 
see. If we can and ought, then jurisprudence has no value in this 
subject. Perhaps all that is meant is that law is spatially un- 
limited. If so, then that is one aspect of the nature of law. It will 
be shown that according to the new theory rights are spatially 
limited to the jurisdiction of the sovereign who created them, while 
law is spatially unlimited. 

Now if we follow judicial decisions, rights are created, if at all, 
by the law of the jurisdiction where acts or events occur, and at 
the time that they occur. But by the new theory the law of the 
forum, later, re-creates analogous rights either by its remedial law 
or newly incorporated, foreign, substantive law. If so, how can 
we say that the law of the sovereign having jurisdiction over any 





13 See infra pp. 426-36. 14 Cook, supra note 3, at 459. 
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act or event could or did create anything? Thus, one implication 
of the new theory is that rights are never created by the law of the 
place where any acts or events occur, or at the time they occur, 
for this is logically unnecessary. Another is that law has no rela- 
tion to time, for rights are always created later by the forum. And 
even such assumptions do not avoid spatial limitation of law, 
inasmuch as the creation of rights by the forum still depends upon 
territorial jurisdiction of the persons or things affected. 


II 


The local law theory also depends upon a combination of reme- 
dial and analytical conceptions as to the nature of legal rights. 
The former has been explained more directly by another writer in 
these words: 


“¢ Rights ’ being the correlatives of ‘ duties’ for the non-performance 
of which organized society will inflict disagreeable consequences upon 
the person owing the duties, it is impossible, of course, to recognize that 
a party has a legal right in a given state if there are no remedies avail- 
able in such state for its enforcement.” ** 


The objections to the vested rights theory are based in part on 
this conception; in part it is also a basis of the new theory.*’ Its 
limitations, however, can be more directly shown by application in 
the case of Guinness v. Miller** In that case, an action was 
brought in New York on an account stated in Germany, payable 





15 Buchanan v. Rucker, 9 East 192 (1808); Schibsby v. Westenholz, L. R. 6 
Q. B. 155 (1870); Darrah v. Watson, 36 Iowa 116 (1873); Pennoyer v. Neff, 95 
U. S. 714 (1877); The Belgenland, 114 U. S. 355 (1885). 

In England, jurisdiction of the sovereign is based on the power to give “ an ef- 
fective judgment.” Dicey, op. cit. supra note 2, at 40. Cf. Niboyet v. Niboyet, 
4 P.D.1 (1878). 

16 Lorenzen, The Theory of Qualifications and the Conflict of Laws (1920) 
20 Cot. L. Rev. 247, 277. But see Dicey, op. cit. supra note 2, at 3, II. 

17 Cook, supra note 3, at 476. “To assert that a foreign primary right exists 
(to have a person refrain from trespassing on land in the foreign state) is but a 
way to predict what courts in the given foreign state would do if the person as- 
serted to be under the primary duty correlative to the right were to act in a certain 
way.” Ibid. 481. The prediction, however, in the conflict of laws is determined 
not by the remedies but by the substantive law there, since the foreign forum will 
turn to the latter only. See Dicey, op. cit. supra note 2, at 27, n. Zz. 

18 291 Fed. 769 (S. D. N. Y. 1923), aff'd, 299 Fed. 538 (C. C. A. 2d, 1924), 
aff'd on this point, sub nom. Hicks v. Guinness, 269 U. S. 71 (1925). 
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in marks in this country — although according to Professor Cook 
the amount was payable in Germany.’® The question was whether 
an equivalent in dollars was to be estimated by taking the value 
of the mark at the time of breach or at the time of judgment. The 
court held that the exchange value of the mark at the time of 
breach was to be taken, regardless of variations in value between 
the date of breach and the date of collection. Although Professor 
Cook does not agree with all the statements in the decision, he is 
satisfied that it not only rejected what he sets forth as the proper 
interpretation of the vested rights theory — what Germany would 
give as a remedy at the time of judgment— but also that it 
adopted his views.”° The following is what seems to indicate that 
the court had the local law theory in mind: 


“When a court takes cognizance of a tort committed elsewhere, it is 
indeed sometimes said that it enforces the obligation arising under the 
law where the tort arises. And, if this were true, it would seem to fol- 
low that the obligation should be discharged in the money of the sover- 
eign in whose territory the tort occurred, and that the proper rule would 
be to adopt the rate of exchange as of the time of the judgment. 

“ However, no court can enforce any law but that of its own sover- 
eign, and, when a suitor comes to a jurisdiction foreign to the place of 
the tort, he can only invoke an obligation recognized by that sovereign. 
A foreign sovereign under civilized law imposes an obligation of its own 
as nearly homologous as possible to that arising in the place where the 
tort occurs.” ** 


It is submitted, however, that upon careful consideration of 
the opinion as a whole, the actual decision, and the fact that pay- 
ment was to be made in the United States, this case directly fol- 
lows orthodox views. Let us first look at the problem generally. 
Suppose (1) that A slanders B, or (2) that B has a liquidated 
claim for fifty marks against A, in Germany, and (3) that when 
action is brought in either case the value of the mark has changed. 
The German law at the time the words were spoken would create 
a right in the plaintiff to an unknown quantity of marks. At the 
time of judgment it would incidentally have to consider (con- 
sciously or unconsciously) the value of the mark, for although in 
such a case the court is not estimating values of money primarily, 





19 Cook, supra note 3, at 474. 20 Ibid. at 474-75. 21 291 Fed. at 770. 
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but attempting to give an adequate compensation for the injury, 
this involves, at that time, the value of the monetary unit upon 
which compensation is based. This has nothing to do with the 
conflict of laws at all. If the mark had dropped in value in the 
meantime, some larger number of the unit would be necessary to 
compensate the plaintiff adequately for the right created earlier. 
In such a case the damages are at large. A specific amount of 
damage at the time of the wrong cannot be estimated, because 
many elements involving damage can be ascertained only at the 
time of trial. In a word, adequate compensation for an unliqui- 
dated, non-pecuniary claim must be determined as of the date of 
trial or judgment.** No exchange values are, of course, involved 
in domestic cases. Thus the remedy in such a case only evaluates 
the right; it does not change it; it does not create it. Nor has the 
German court any interest in exchange values in the second case. 
By the legal tender acts a mark for a German court is always the 
same. Now in such a case a limited right to a certain number of 
a_ certain kind of money would be created. The court by the 
vested rights theory, finding that the substantive law created a 
right to fifty marks, would, therefore, render a judgment for that 
number. Of course, economically, the plaintiff recovers less than 
he would have recovered had he sued earlier. So in either case 
the German court has determined the remedy by the precedent 
right; and this is in accordance with the vested rights theory. 

If, however, the action in each case were brought in New York, 
the difference between a pecuniary and non-pecuniary claim again 
becomes important. If the latter, its value must again be deter- 
mined as of the date of trial or judgment. What Germany would 
do on a remedial theory of rights can only confuse the situation. 
But all torts are not like slander in this respect. Damage to prop- 
erty and for breach of contract to deliver specific goods or to do 
specific things, the cost of doing of which can be estimated at the 
time of breach, are pecuniary claims. By the vested rights theory 
a right to unascertained but limited damages for the loss sustained 
is, of course, created in such cases; and the loss is naturally the 
value of the property or services at the time when the wrong oc- 
curred. The remedy given by the forum, therefore, follows from 
the substantive right created in Germany, which the plaintiff 





22 SEDGWICK, ELEMENTS OF THE LAw oF DAMAGES (1909) 20-21, 23-24, 146-47. 
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brought with him into the New York court. Now what is the 
value of the right here? Is it to be determined by the value of 
the mark when the breach occurred or when the judgment is en- 
tered? Clearly, the German law when the breach occurred cre- 
ated a new right in the plaintiff to fifty marks. The New York 
court, recognizing such a right, must again give as many dollars 
as are equivalent to the value of fifty marks as of the date of 
judgment. It is not a claim cast in the currency of the forum, but 
one for foreign money of a specific kind, even though it must be 
converted into the former. In Guinness v. Miller, however, the 
marks were payable in the United States, so that the forum rec- 
ognized and enforced the right created in the United States to an 
amount in dollars equivalent to the value of fifty marks as of the 
time of breach. This interpretation is in accordance with the 
vested rights theory and the trend of recent decisions; ** and this 
theory of the case was affirmed by the Supreme Court.* Of 
course, assuming a remedial theory of rights, the decision is in- 
consistent with the vested rights theory. But it is not inconsistent 
with the orthodox distinction between rights and remedies; for 
the place of breach having created the right, its exchange value 
at the time of judgment is only a matter of remedy. Moreover, 
it will be shown that an interpretation of the case according to the 
new remedial aspect of the local law theory is also inconsistent 
with the doctrine of incorporating foreign law by the forum. At 
any rate, since according to the new method we are to be guided by 
what courts do, not what they say, the dicta in the case ought to 
be immaterial. 

Indeed, what remedy a domestic forum will give on a particular 
right created by its own law is not the concern of other sover- 





23 The recent cases have been carefully analyzed in accordance with the vested 
rights theory in a Note in (1927) 40 Harv. L. Rev. 619. Several articles are there 
cited. See also Drake, The Rule, The Principle, The Standard in Fluctuating Ex- 
change (1927) 25 Micu. L. Rev. 860. Cf. (1923) 21 Micu. L. Rev. 597; (1926) 
74 U. or Pa. L. Rev. 319; (19024) 33 A. L. R. 1285. 

24 Hicks v. Guinness, 269 U.S. 71 (1925). In this case Holmes, J., emphasized 
the fact that the debt was payable in this country, and in a later case pointed out 
that if the place of payment were Germany, the right to marks created there 
as of the date of breach would be evaluated as of the time of judgment. Deutsche 
Bank Filiale Nurnberg v. Humphrey, 272 U. S. 517 (1926). This does not change 
the rule; it follows it. See also (1927) 1 Crycrnnati L. REv. 206; (1927) 40 
Harv. L. Rev. 621, 623; (1927) 27 Cor. L. REv. 465. 
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eigns.*° If a limited right is created, its limited character ought, 
therefore, to be recognized everywhere. Conversely, if a foreign 
court has limitations upon its power to give remedies, it is con- 
fusing to conceive that a right, when asserted there, is thereby 
changed. Nor does the non-recognition of the foreign-created 
right necessarily follow. If the foreign court is incapable of giv- 
ing him full redress, the plaintiff has clearly shown his willingness 
to accept a lesser remedy by asserting his claim there. This is 
true because a more complete remedy might well be given else- 
where. Death statutes are similarly interpreted. The limited 
right to damages created by the death statute which is chosen to 
apply in the particular case is never exceeded by a judgment in 
any forum. Nor did the doctrine of specific performance in Ger- 
many affect the decision in Guinness v. Miller. So the statement 
in the same case that “a foreign sovereign under civilized law im- 
poses an obligation of its own as nearly homologous as possible to 
that arising in the place where the tort occurs ” *° apparently re- 
fers to the remedy. If it refers to the substantive right, it is not 
necessarily inconsistent with the vested rights theory, as the debt 
was payable in this country; and by the New York conflict of laws 
the place of performance may create the obligation.”’ Since, how- 
ever, the “ obligation necessarily speaks as of the time when it 
arose; that is, when the loss occurred,” ** the decision cannot be 
reconciled with the new theory. Assuming a remedial theory of 
legal rights, it is true that the right, if created by the German law, 
would, indeed, be defined by the remedy which Germany would 
give at the date of judgment.” But this the court did not do. The 





25 Dicey, op. cit. supra note 2, at 27. “This is quite consistent with the rule 
that the remedy for a right acquired under French law may, e.g., under a statute 
of limitation, be lost in France and exist in England, or vice versa. Questions as to 
procedure do not really depend upon the rights of the parties. No person has a 
vested interest in the course of procedure.” Ibid. 

26 291 Fed. at 770. 

27 See Beale, What Law Governs the Validity of a Contract (1909) 23 Harv. L. 
REv. 79, 198-200. 

28 291 Fed. at 770. 

29 Cook, supra note 3, at 475. The contention is this: “ But if the forum is 
conceived to be enforcing a foreign right, it is believed that this means that the 
amount of the judgment in dollars must at all times correspond to the amount of 
marks which at the moment of entering judgment would be recovered in the courts 
of the foreign country whose ‘right’ is being enforced. Otherwise, the so-called 
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contention that the court by the vested rights theory should have 
evaluated the mark as of the time of judgment is clearly correct, 
had the failure to pay marks occurred in Germany rather than in 
the United States. 

If, however, the remedial theory of rights were applied in this 
case in connection with the doctrine of incorporating foreign law, 
a dilemma would follow, unless we add that rights are changed 
again by the remedial law of the forum. All juristic analysis of 
rights and remedies in Anglo-American law is inconsistent with 
such an interpretation. So the new theory abandons the former 
when applying the latter. Unquestionably, the doctrine of in- 
corporating foreign law more nearly approaches the vested rights 
theory. But neither aspect of the new theory is actually in ac- 
cord with the decision in Guinness v. Miller. Moreover, the 
same opinion reads that “ no court can enforce any law but that 
of its own sovereign ”; *° it does not say “ rights.” The opinion 
then adds that a suitor in a foreign jurisdiction “ can only invoke 
an obligation recognized by that sovereign.” It does not say 
“created ”; and even if that were the meaning, the vested rights 
theory is again sustained as the breach occurred in this country. 

Historically, rights grew out of remedies, but analytically rights 
are always precedent. The remedial theory of legal rights was 
developed in England and in the Roman law as a local concep- 
tion, at a time when rights created elsewhere were of little im- 
portance. Yet Bartolus saw the necessity of regarding the 
analytical view in the conflict of laws.** This point of view is 
clearly necessary today. Indeed, in matured systems, law is 
primarily so defined.** Consequently, the historical and analyti- 
cal theories of legal rights must be continually differentiated in 
modern law. 

Rights and remedies in a single jurisdiction are, of course, 
hardly ever inconsistent. They develop together. Foreign- 
created rights, however, will not always find available, elsewhere, 
similar or even adequate remedies. But when one chooses the 





‘foreign right’ enforced by the forum differs in scope from the ‘ right’ enforced by 
the foreign court — and so could not be really a ‘ foreign right”” Ibid. 

80 291 Fed. at 770. 

81 Bartotus, ConFiict oF Laws (Beale’s trans. 1914) passim. 

82 SALMOND, JURISPRUDENCE (5th ed. 1916) 184, and c. XXII, esp. § 172; 
HOoLLanD, JURISPRUDENCE (12th ed. 1916) cc. 7, 8. 
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forum, he elects to take the remedy which that court can give. 
He is willing to give up his right in exchange for the decree or 
judgment. The right, therefore, must precede the remedy.* 
Only by incorporating the remedies of the foreign jurisdiction as 
well as its substantive law, and by disregarding the remedial law 
of the forum, so far as it is inconsistent, can the conflict of analyti- 
cal and remedial aspects of rights in the local law theory be 
avoided. Of course, this is not suggested in the new theory, as the 
right is first created by newly incorporated foreign substantive 
law and then modified by the remedial law of the forum. But even 
such an interpretation will not explain the actual decisions. In 
LeRoy v. Beard,** an action of assumpsit was brought in New 
York for money had and received, and was based on a covenant 
in a deed made in Wisconsin where a scrawl was equivalent to a 
seal. In New York there was no form of action on sealed instru- 
ments not having an actual seal. The court held that suit upon 
the instrument, as unsealed, was the only remedy available. The 
right in covenant was not disputed. The remedy only was differ- 
ent. The court recognized the covenant created by the Wisconsin 
law.*° If the remedy at the forum determined the right, no ques- 
tion as to what was created elsewhere could have arisen. And how 
can it be said that, having created a legal right in covenant in 
New York by the doctrine of incorporation, no such right existed 
there because there was no such remedy? 

So the kind of right determined analytically by incorporating 
foreign precepts into the law of the forum will not square in 
many cases with the kind of right determined by the remedial 
law of the latter. Let us look, for example, at the Statute of Limi- 
tations. Cases that regard the remedy on a debt as barred when 
the Statute has run, without thereby destroying the right, are 





83 Such a remedy at the foreign forum may be different, however. See Gale v. 
Eastman, 7 Metc. 14 (Mass. 1843). Under the new theory a change in the remedy 
elsewhere changes the right: “ Clearly, if we know that a New York (secondary) 
right to damages is going to ‘come into existence’ or be ‘created’ if someone 
trespasses on foreign land, this means that we can before the trespass is committed 
make a prophecy with an ‘if’ in it as to the probable action of the New York 
courts. If so, a New York primary right exists, for that is all we mean by that 
phrase.” Cook, supra note 3, at 482. A curious result of this would be that 
primary rights would exist at once wherever a possible remedy might be given. 

34 8 How. 451 (U. S. 1850). 

85 8 How. at 465. 
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legion. Likewise, if these be correct, the non-existence of a rem- 
edy at the forum cannot in any way affect the legal right cre- 
ated elsewhere. If the law of the place of creation does not de- 
stroy the debt by barring the remedy, it seems unwarranted to say 
that the absence of a remedy at the forum can destroy it without 
further acts of the parties. Conversely, if the absence of a remedy 
at the locus destroys the right there, then by the remedial theory a 
remedy at the forum ought to re-create it. Why, then, is it neces- 
sary to re-create rights at the forum by the doctrine of incorpora- 
tion by reference? Logically, the remedial theory ought to de- 
stroy the right at the Jocus when the remedy is barred there by the 
Statute of Limitations; whereas the remedy at the forum by 
the same theory does not seem sufficient to re-create it. Either the 
remedial aspect or the substantive aspect of this theory, it is sub- 
mitted, must be abandoned. If the former is omitted, then the 
new theory might possibly stand in some cases as not inconsistent 
with the vested rights theory; if the former is retained, then the 
doctrine of incorporation by reference is logically unnecessary; 
and if the latter is abandoned, the new theory is still further from 
explaining the cases. But both aspects of the new theory, from 
another angle, seem necessary to support it at all. If a debt is 
destroyed by the law of the place of creation, the cases hold that 
an action cannot be brought thereafter anywhere; and if the 
Statute of Limitations at the forum has not run — that is, there is 
a remedy there—that remedy alone seems insufficient to re- 
create it. It is, therefore, the doctrine of incorporation in such a 
case that prevents a re-creation of the right at the forum. Thus, 
the existence of a remedy where suit is brought necessarily de- 
pends upon the preéxistence of a legal right in the plaintiff there 
— upon the analytical aspect of the new theory. By the remedial 
aspect alone, the remedy defines and creates the right. 
Historically, then, legal rights may be defined in terms of 
remedy. Analytically, they are never so defined. The former 
may be sufficiently accurate when the substantive and remedial 
law of a particular state only are involved, but not otherwise. Dif- 
ficulties arise when we attempt to apply these conceptions among 
several states. At any rate, in the conflict of laws, rights cannot 
be defined in terms of remedies alone, for even though the forum 
gives no remedy, some or even all other jurisdictions may. Sup- 
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pose, for instance, that a right is destroyed at the forum by judg- 
ment and merger. It has not been actually destroyed unless other 
jurisdictions recognize what has been done — at least after the 
parties and their property are no longer there; and until then, 
there are no problems for the conflict of laws. Moreover, the 
remedial theory logically inhibits any idea that rights are created 
by substantive law there or elsewhere. Of course, such a remedial 
theory, taken alone, is not suggested. But the latter instead of 
supplementing the former is inconsistent with it. 

There are other difficulties. Are legal rights re-created (1) 
when the plaintiff or defendant or his property comes into another 
state, or (2) when suit is brought there, or (3) at the moment 
when judgment is given? Clearly, it cannot be meant that rights 
come into and go out of existence as the defendant crosses the 
state line. Of course, the existence of an effective remedy is a con- 
dition precedent; *° and this depends upon the presence of the 
defendant or his property. Though conceivably a judgment can 
be given without the latter, it is not effective elsewhere. Probably 
no change in legal relations is effected (1) by merely crossing state 
lines, or (2) by bringing suit, though both are necessary to an or- 
derly and effective judgment. The new right must, therefore, 
come into existence (3) as of the time of judgment. If so, the 
right is simultaneously created and merged in such judgment. 
But if no right is created by the foreign rules so incorporated, 
these prior requisites are of no avail. Thus, again, the remedial 
aspect requires the analytical aspect of the new theory in order to 
create rights at all.*’ Yet, if the latter re-creates any kind of right 





86 See 1 Ames, CAses In EQuiry JurRIsDICTION (1903) 18 n., 29 n.; Beale, The 
Jurisdiction of Courts Over Foreigners (1913) 26 Harv. L. REv. 193, 283-301. 

387 Yet it is difficult to see how the remedial aspect can be supported at all. 
Holmes, J., in Slater v. Mexican Nat. R. R., 194 U. S. 120, 126 (1904), states the 
vested rights theory, in a case of wrongful death in Mexico, too clearly to be mis- 
understood: “ But when such a liability [for wrongful death] is enforced in a 
jurisdiction foreign to the place of the wrongful act, obviously that does not 
mean that the act in any degree is subject to the lex fori, with regard to either its 
quality or its consequences. On the other hand, it equally little means that the law 
of the place of the act is operative outside its own territory. The theory of the 
foreign suit is that although the act complained of was subject to no law having 
force in the forum, it gave rise to an obligation, an obligatio, which, like other 
obligations, follows the person, and may be enforced wherever the person may be 
found. ... But as the only source of this obligation is the law of the place of the 
act, it follows that that law determines not merely the existence of the obliga- 
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at the forum, the former can apparently delimit but not enlarge it. 
Again, the analytically created right is necessarily precedent. 
For example, suppose that B converts A’s chattel to his own use, 
or that A gets title by a bill of sale, valid by the law of the state 
where all the transactions occur, and that, after the Statute of 
Limitations has run there, A brings an action of replevin against 
B in another state, where B and the property are found. Before 
judgment, A dies. When did A get his right to replevin in the first 
case, if at all? When in the second case, by this theory, did title to 
the chattel pass and when were the rights in personam created? 
In whom are they vested at the time of suit? If the action were 
one that abates, what effect would this have upon the title and 
rights of the parties? By hypothesis, title did not pass when the 
bill of sale was given, so far as the forum is concerned, for the 
latter incorporates foreign law, not rights; nor does it recognize 
them. If this reasoning is correct, legal title is not in the buyer 
until suit is brought or judgment is entered. Hence, at best, there 
can be no knowledge as to the rights of the parties until action is 
brought. Title can hardly be said to have passed when B came 
into the second state with the property. Indeed, it is difficult to 
see how it can pass when the action is begun. Neither interpreta- 
tion can be found in the decisions. Moreover, in replevin the 
plaintiff must show that he has an immediate right to possession 
at the time of suit.** That he acquired title or right to possession 
by foreign law cannot by hypothesis be shown. Logically, there- 
fore, one is forced to say that suit or judgment re-created the 
right to possession in the plaintiff and that this relates back to the 
time of the transaction or wrongful act. If so, the forum is cre- 
ating rights from a time when it had no jurisdiction at all — a fic- 
tion. But suppose, further, that X converted Y’s chattel in state 





tion, . . . but equally determines its extent. It seems to us unjust to allow a 
plaintiff to come here absolutely depending on the foreign law for the foundation 
of his case, and yet to deny the defendant the benefit of whatever limitations on his 
liability that law would impose.” See also Loucks v. Standard Oil Co., 224 N. Y. 
99, 120 N. E. 198 (1918). To say that the Slater decision is based on the fact 
that “the forum has no judicial machinery to enforce a right identical, or even 
similar, to the Mexican right, and that it would be unjust for the forum to create 
a right of a very different character” (Cook, supra note 3, at 480) is a wide inter- 
pretation of the statement. If this were true, local policy at the forum would be 
the sole basis for creating rights. 
38 See, e.g., Miller v. Hyde, 161 Mass. 472, 37 N. E. 760 (1894). 
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A, and took it into state B. Assume also that in state A the Statute 
of Limitations as to actions in trover has run, but that in state B 
it has not. May Y bring such an action in state B according to the 
new theory? In trover one must show title or immediate right 


to possession at the time of the,conversion.*® When was such. 


right created in the plaintiff? By the doctrine of incorporation, 
the earliest possible time seems to be when the proper party de- 
fendant or the property came into state B, so that the doctrine of 
relation back is the only solution here. It may be possible to say 
that the existence of a remedy in state B determines the existence 
of the right there—the re-creation at the forum being nothing 
more than a judicial declaration of what potentially existed as a 
right earlier. Although such a view would be at variance with the 
new doctrine of non-recognition of foreign-created rights, the fic- 
tion is not avoided; and the doctrine of incorporation seems again 
unnecessary as well as disturbing.*° Logically, either the remedial 
law of the forum creates the right wherever the acts took place or 
the right is re-created by the doctrine of incorporation. In either 
case it must relate back to the time when the property was con- 
verted, if one is to recover damages for a conversion of personalty 
in other states. 


III 


A third source of difficulty with the local law theory is found in 
the emphasis placed upon the conception of sovereign power. 
The same writer continues: 


“ The fundamental point of the foregoing discussion may perhaps be 
expressed as follows: by far the larger number of the rules for the solu- 
tion of cases involving the conflict of laws do not relate to the ‘ power ’ 
or ‘ jurisdiction ’ of the particular court or state to decide the case before 
it in a certain way. Cases involving power arise only where some limi- 





39 See Johnson v. Stear, 15 C. B. (N. S.) 330, 338-41 (1863). 

40 For example, what would be the solution in cases of punitive damages? Such 
rights by the orthodox theory are ordinarily non-transitory. The forum determines 
whether the damages are penal or non-penal in character. If the latter, does the 
forum create the right by the doctrine of incorporation, and if the former, is it by 
that aspect of the new theory which applies in criminal cases? The cases go so 
far as to recognize the right to exemplary damages created elsewhere, and to give a 
remedy at the forum, only if the latter allows one in such cases. Roseberry v. 
Scott, 120 Kan. 576, 244 Pac. 1063 (1926); (1927) 25 Micu. L. Rev. 456. 
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tation is imposed by some system of positive law — such as the federal 
constitution. Other limitations on power do not exist.” ** 


This probably means that the forum, when adjudicating a case, 
has unlimited power to choose any body of law, including its own, 
to apply to any juridical situation taking place within or without 
its territory, apart from constitutional and international law, to 
determine how far remedies shall be given, and to create or de- 
stroy rights. But how can that be? Unless other jurisdictions 
recognize what the forum does, the judgment is binding only so 
long as the persons or property affected remain there; and until 
then, the conflict of laws is not involved. Even here, one aspect 
of territoriality of law — unlimited state sanction within a certain 
territory —is found. So defined, it is unavailing as a solution of 
problems in the conflict of laws, for recognized power as among 
the several states is the essential problem always. Thus, custom 
of judicial decision, the inherent persuasiveness of traditional con- 
ceptions and theories, viewed internationally, must be taken as 
the points of departure. Though not conceding to the civilians 
the only valuative aspects of this subject, the value of their prem- 
ise of a private international law is seen at once when contrasted 
with this new conception. So judicial recognition, elsewhere, must 
be the starting point in this subject for determining the meaning 
of power. However true it may be that a state has absolute power 
within and no power outside its own territory, it misses entirely 
the idea of predicability of law.** In fact, beyond his territory a 
sovereign’s decrees have no more than persuasive power. They 
are defined and delimited by what other states, through decisions, 
generally recognize that power to be. Any new theory must, 
therefore, seek explanations of the decisions and statutes of the 
several states rather than merely emphasize the possibilities of 
independent state action. 

In this subject, then, we ought to emphasize the absence of 
power beyond sovereign territory rather than the absolute power 
within. But there is nothing constructive in either proposition. 
Both are universally admitted. The problem is rather to ascer- 





41 Cook, supra note 3, at 485. 
42 Again, local policy or comity would be the only test for determining a choice 
of law. See (1926) 12 Corn. L. Q. 62. 
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tain how far there is a consensus of opinion among states, express 
or implied, as to the extraterritorial power of any state to create 
rights. Thus, power to create, transfer, and destroy rights, and 
to adjudicate legal relations depends upon how far acts and de- 
crees in one state will be recognized elsewhere. A dilemma re- 
sults when this new conception of power is compared with the 
new remedial and analytical methods for creating legal rights. If 
the forum creates all rights, how can it guarantee them elsewhere, 
except by the common consent of other states? Proponents of the 
new theory would say that that is the very point. But they are 
recognized, so that the extent of recognition is what must be 
worked out. If no judgment is effective outside the state of cre- 
ation so that a new judgment right must be created elsewhere, 
then the local law theory only re-affirms the possibility of absence 
of power of any sovereign in any case involving a question in the 
conflict of laws. Moreover, the idea of absolute power within the 
state tends to break down recognized limitations upon such power. 
The possibility that preéxisting rights need not be recognized else- 
where is given as the reason why they must be created in each 
jurisdiction anew. Yet it is simpler and just as effective, as well 
as in accordance with most of the decisions, to recognize them as 
already in existence by some “ proper law.” ** Nor has the new 
‘conception any unifying value. Power to create rights predicable 
elsewhere is overlooked. It may be a correct inductive generaliza- 
tion as to the possibilities of state power. But actualities, not 
possibilities, are what we must deal with here. Besides induction, 
the science of law depends upon deduction, reason, ethics, recog- 





43 “Tt is plain that while a Court must recognize every right which it enforces, 
it need not enforce every right which it recognizes.” Dicey, op. cit. supra note 2, 
at 32. Savigny’s criticism then follows: “‘ This principle,’ he writes, ‘leads into a 
complete circle; for we can only know what are vested rights if we know before- 
hand by what local law we are to decide as to their complete acquisition.’” In 
reply Dicey says: “ The opposition, however, is only apparent. Savigny is search- 
ing for a principle which may enable a judge to say whether a given case is to be 
determined by the law, for instance, of France or of England. Whether any one 
such criterion can be found may admit of doubt. What is perfectly clear is that, 
for the reason stated by Savigny, the principle of the enforcement of vested rights 
does not supply such a universal test. To admit this, however, is quite consistent 
with maintaining that this principle does define the object in the main aimed at 
by rules having reference to the conflict of laws, or to the extra-territorial effect 
of rights.” Jbid. at 33. 
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nized legal conceptions, desires for synthesis, and predicability of 
law. Ina word, in no case is the power of the forum to re-create 
rights and enforce decrees any greater than that of the foreign 
jurisdiction where the acts occurred. Thus we get nowhere by 
glorifying the power of the forum and disregarding the power of 
the Jocus. In criminal law it is, of course, true that each sover- 
eign has absolute power (barring international and constitutional 
law) if he has jurisdiction of the wrongdoer.** But it is rather 
doubtful whether under our present system it will ever be fully 
exercised.*® Certainly, such an extension of jurisdiction in crimi- 
nal law might be made sometime in the future. No property 
rights the validity of which can arise elsewhere are ordinarily in- 
volved in criminal cases (barring superior laws), so that the 
criminal law is least concerned with the application of principles 
of conflict of laws. But notice how uncertain and unscientific this 
would be. 

Traditionally, two theories are found in the criminal law: (1) 
the territorial theory — that crimes are committed by acts done 
within such territory; and (2) the personal or blood theory — 
that the criminal law of a nation, with certain general exceptions 
as to conflicting precepts, may extend to its nationals everywhere. 
The criminal law is conceived to be violated where the force is ap- 
plied to the body or where the security of the person or the gen- 





44 Cook, supra note 3, at 465. Note, however, the conservative position taken 
in Report of Sub-Committee for the Codification of International Law on Jurisdic- 
tion over Extraterritorial Crime: 

“Territorial competence (lex loci delicti commissi) must in the case of of- 
fences committed by foreigners be regarded as the rule. The reason for this seems 
to me to lie in the fact that it is generally in the country where the offence has 
been committed that the disturbance caused thereby to social order is the most 
serious. 

“ Positive law contains two exceptions to this principle which are of serious im- 
portance: the one, which is based upon the nature of the interests prejudiced, re- 
lates to offences against the security or credit of the State; the other, which is 
based on the nationality of the victim, relates to offences committed against na- 
tionals. . . .” Observations by M. De Visscher (1926) 20 Am. J. Int. Law (July 
Supp.) 253, 258-59. 

45 “Tt would, however, appear that there are few, if any, States which would 
maintain the view that international law leaves an absolute discretion in this matter 
to every State. Most States, if not all, would appear to regard the territorial basis 
of jurisdiction as the normal rule, and the question of real doubt is whether inter- 
national law permits any, and if so, what, exceptions from it.” Report by Mr. 
Brierly, ibid. 254-55. 
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eral security is disturbed.** That the common law so limited the 
application of criminal law is no proof that territorial jurisdiction 
cannot extend further. Statutory extensions of law to cover any 
act in the chain of antecedents resulting or not resulting in bodily 
contact have been continually found warranted. They are in no 
way extraterritorial in effect, even when making it a crime where 
the injured person dies.*” In Commonwealth v. Macloon,** one 
defendant was a British subject, and the other a citizen of Maine. 
The wound was inflicted on the deceased on a British mer- 
chant vessel on the high seas, and the deceased died in Massa- 
chusetts where a conviction for manslaughter was sustained under 
a statute making it homicide if the injured person died within the 
state, whether the force was applied to the body there or else- 
where. Only one limitation is required by the territorial theory: 
the defendant must cause the death or the wrong within the state.* 
That extensions must be made by statute may be explained by 
the doctrine of precedents or practical considerations. Clearly, 





46 See, e.g., United States v. Davis, Fed. Cas. No. 14,932 (D. Mass. 1837); 
Regina v. Armstrong, 13 Cox C. C. 184 (1875); State v. Gessert, 21 Minn. 369 
(1875) ; Jackson v. Commonwealth, 1oo Ky. 239, 38 S. W. 1og1 (1897). 

47 But see Cook, supra note 3, at 463. At another place it is said: “ The error 
of all such views lies, it seems, in confusing the ‘ creation’ of the right-duty relation 
with the problem of its ‘enforcement.’” Ibid. at 483. May it be submitted that 
the writer is engaging in this very confusion? 

48 yor Mass. 1 (1869). 

49 In Strassheim v. Daily, 221 U. S. 280 (1911), the defendant had been in- 
dicted for procuring an official of Michigan, named Armstrong, to pay certain bills 
presented to that state. Armstrong knew these to be fraudulent. The court over- 
ruled the ciaim that Daily could not be punished under a Michigan indictment be- 
cause he had never been within the state. The court said: “ If a jury should believe 
the evidence and find that Daily did the acts that led Armstrong to betray his trust, 
deceived the Board of Control, and induced by fraud the payment by the State, the 
usage of the civilized world would warrant Michigan in punishing him, although 
he never had set foot in the State until after the fraud was complete. Acts done 
outside a jurisdiction, but intended to produce and producing detrimental effects 
within it, justify a State in punishing the cause of the harm as if he had been 
present at the effect, if the State should succeed in getting him within its 
power... .” 221 U.S. at 284-85. See also Benson v. Henkel, 198 U. S. 1 (1905) ; 
In re Palliser, 136 U. S. 257 (1890) ; Horner v. United States, 143 U.S. 207 (1892) ; 
Burton v. United States, 202 U. S. 344, 386-87 (1906); Lamar v. United States, 
240 U. S. 60, 65-66 (1916). 

50 Professor Cook agrees to this: “If all that is meant by such statements is 
that according to existing rules of positive law the courts of the state in which the 
actor’s bodily movements take place are not authorized to deal with the situation, 
well and good.” Cook, supra note 3, at 462. Of course it is only a matter of 
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each state has criminal jurisdiction over any act in the series of 
acts occurring within its territory.’ In State v. Carter” the 
court did not say that the defendant did not cause the death in 
New Jersey. What the state desired to prevent was causing in- 
jury there, resulting in death anywhere.” If the outsider is the 
legal cause of any occurrence prohibited within the state, terri- 
torial jurisdiction is clear.°* Physical presence of the wrongdoer 


within the state at the time of the wrong is unnecessary.” Al- 
though in Simpson v. State °° the doctrine of constructive presence 





precedent. Compare State v. Carter, 3 Dutcher 499 (N. J. 1859) with Common- 
wealth v. Macloon, supra note 48. 

51 The broader and earlier application, though territorial, was limited by prac- 
tical considerations. ‘‘In the beginning of the reign of Edward III., according to 
Chief Justice Scrope, if a man died in one county of a wound received in another, 
the murderer might be indicted and arraigned in the county where the death 
happened, ‘and yet the cause of his death began in the other county.’ Fitz Ab. 
Corone, 373. At a later period, it was held that where a man was feloniously 
stricken or poisoned in one county, and died in another county, no indictment 
could be found in either county, because both the stroke and the death were neces- 
sary to constitute the crime, and the jurors of one county could not inquire of that 
which was done in another, ‘ unless,’ as Lord Hale says, ‘ specially enabled by act of 
parliament.’”” Commonwealth v. Macloon, 1o1 Mass. 1, 8-9 (1869). 

52 3 Dutcher 499 (N. J. 1859). In this case the defendant was indicted in New 
Jersey for felonious assault and battery. The wound was inflicted on the deceased 
when he was in New York, but he died in New Jersey. It was held that New 
Jersey had no jurisdiction over what was considered by that law to be the criminal 
wrong —the inflicting of the wound on the deceased. The case decides nothing 
as to territorial jurisdiction as a matter of power. There is a dictum, however, that 
New Jersey could not make this a crime by statute. In reality, the statute did not 
expressly cover the case. See cases contra, in 2 Moore, Dicest or INTERNATIONAL 
Law (1906) 251-55. 

53 See State v. Kelly, 76 Me. 331 (1884). But in Hanks v. State, 13 Tex. Cr. 
App. 289 (1882), it was held that the state by statute might punish a forgery of a 
deed outside the state which affected interests in land therein. The only ques- 
tion is whether a wrong had been caused within the state. Ford v. United States, 
273 U. S. 503 (1927). See note 49, supra. Cf. State v. Knight, 2 Haywood 109 
(N. C. 1799). 

54 It is a question of causation. Regina v. Garrett, Dears. C. C. 232, 241 
(1853); State v. Wyckoff, 2 Vroom 65 (N. J. 1864); People v. Botkin, 132 Cal. 
231, 64 Pac. 286 (1901) ; Hyde v. United States, 225 U. S. 347 (1012); Brown v. 
Elliott, 225 U.S. 392 (1912) ; Ford v. United States, 273 U.S. 593, 604 (1927). 

55 See Report of Sub-Committee on Codification of International Law on 
Jurisdiction over Extraterritorial Crime (1926) 20 Am. J. Int. Law (July Supp.) 
253-59. 

56 92 Ga. 41, 43, 17 S. E. 984, 085 (1803). In this case the court by a fiction 
was apparently attempting to find jurisdiction over the act of wrongful firing of 
a gun in another state, no force as a result having come in contact with any one 
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of the wrongdoer within the state was thought necessary, it is 
really unnecessary today, though it has been approved.” The 
original overt act may be made a crime where it occurs. In civil 
cases, however, the law generally looks to the place of the injury 
or where the person died, only because civil law is based on rep- 
aration; for no rights need be created till actual loss has 
occurred.”* ‘ 

So it seems quite sufficient to make individuals responsible for 
each criminal act to not more than one sovereign in any case.” 





in the state of the forum. The fiction of constructive presence of the defendant 
within the state so as to be guilty of the offense of ‘‘ shooting at another ” when the 
shooting took place elsewhere goes beyond the doctrine of constructive presence as 
found in the earlier cases. Indeed, had the statute prevented “ setting bullets in 
motion in the state,” no fiction would have been necessary. 

57 State v. Hall, 114 N. C. 909, 19 S. E. 602 (1894). Constructive presence 
where the force is applied to the body rightly breaks down completely when the 
question is whether the wrongdoer is a fugitive from justice. State v. Hall, 115 
N. C. 811, 20 S. E. 729 (1894). 

58 “Tt is of course common to say that the ‘common-law’ rule is, to apply the 
‘law’ of the place where the ‘ act claimed to be a tort was committed.’ This is 
usually interpreted to mean, the place where the force set in motion by the actor 
‘took effect,’ i.e. first came into contact with the person or property injured, or 
‘where the injury happened.’ Note that the first form of statement gives to the 
word ‘ act’ an arbitrary and unnatural meaning, for it excludes as part of the 
‘act’ the physical motion of the actor’s body and includes only a certain limited 
portion of the results of such action. In our hypothetical case of wrongful death 
involving the three states, the ‘act’ would, according to this way of stating the 
rule, consist solely of the contact of the bullet with B’s person in state Y and 
would not include. A’s bodily motion in X or the resulting death in Z. If we note 
that the alleged tort consists of the totality of all these physical events — a complete 
statement would doubtless include A’s state of mind when he acted in X — we see 
clearly and at once the arbitrary nature of the attempt to give ‘ jurisdiction ’ solely 
to Y and to deny to X or Z power to determine whether or not this group of 
events shall as a whole give rise to a duty to compensate B’s dependents.” Cook, 
supra note 3, at 466-67. 

It is one act if all parts occur in one state. It may be any number of acts if 
part occurs in different states. Then choice of the law where harm results seems 
the best practical solution. No reparation is generally conceived necessary until 
some harm results. But statutory extension to any act within the state, though no 
injury results, is territorially sound. But what are the damages? Such extension 
is, therefore, more reasonable in criminal law. Juristically, a state of mind is 
hardly an act, without more. 

59 Regarding the crime as committed where the force is applied to the body is 
not, as suggested, an immutable principle of territorial limitation. Cook, supra 
note 3, at 462-63, in which no cases are given but only references to legislation. In 
United States v. Davis, Fed. Cas. No. 14,932 (D. Mass. 1837), the crime was con- 
ceived to have been committed where the security of the person was interfered with. 





THE LOCAL LAW THEORY AND ITS IMPLICATIONS 443 


This has been extended at times on the basis of nationality, except 
where the national is under obligation to do or refrain from doing 
the acts in question by the law of the place where he happens to 
be, since he ought not to be made subject to two inconsistent com- 
mands. Even here the territorial command is regarded as su- 
perior. What is the scientific or practical justification for going 
further? No principle of limitation is suggested. Such a conflict 
is prevented in the United States even in cases of a territorial over- 
lapping of laws.°° If responsibility to law is not to break down 
entirely, individuals must know to what law they are responsible. 
Criminal law must be even more specific in this respect than civil 
law. Territoriality is here of immediate, practical value. So de- 
fined, there is already sufficient difficulty in enforcing criminal 
law. Nor does the new theory go the whole way at this point, 
since “some ‘result’ of the act” must take place “ within the 
state or country in which the prosecution is had.” ®* In fact, judi- 
cial decisions require the limitation.°* The territorial theory is 
also disapproved, because it is based in part on the idea that a 
criminal act is an affront to the territorial sovereign.* Neither 


idea necessarily involves the other, however; nor does the new 
view necessarily eliminate the latter, for logically it extends each 


body of criminal law everywhere.** The only alternative is to say 


that each sovereign is to enforce the criminal law of every other. 
But if we follow the decisions this cannot be, since the sovereign 
meting out the punishment is necessarily enforcing his own law. 
Apparently, the doctrine of incorporating foreign precepts is not 
applied to the criminal law. Indeed, according to judicial deci- 
sions, it is not warranted, even as to nationals or citizens.*° 





60 E.g., criminal jurisdiction of states bordering on certain rivers. Beale, The 
Jurisdiction of a Sovereign State (1923) 36 Harv. L. Rev. 241, 247-51. 

61 Cook, supra note 3, at 462. 

62 The writer, elsewhere, has gone beyond this. See Cook, Recognition of 
“ Massachusetts Rights” by New York Courts (1918) 28 Yate L. J. 67. See also 
Lorenzen, supra note 16, at 274. Cf. Goodrich, Tort Obligations and the Conflict 
of Laws (1924) 73 U. or Pa. L. Rev. 19. See (1926) 11 Minn. L. Rev. 44, where 
it is shown that no cases adopting what appears to be the local law theory have 
expressly adopted it, and that the great weight of authority follows the vested 
rights theory. 

83 Cook, supra note 3, at 465. 

64 Ibid. But see notes 44 and 45, supra. 

85 See, e.g., State v. Knight, supra note 53. 
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The conflict of laws is, therefore, not dealing with what a sov- 
ereign can do as a matter of power, but rather with recognized 
limitations; and this real power, viewed internationally, depends 
upon how far he has respected traditional conceptions as to the 
nature and extent of law. Civilly, unfettered choice of law does, 
of course, exist. But again, recognized limitations upon it are the 
bases of this subject. If a force is set in motion in state X, result- 
ing in bodily contact in another state, and the injured person dies 
in a third state, it is said that the forum, X, can apply its own 
death statute— but no cases are given as to this —and that it 
“is not bound to apply any other state’s law.” * In fact, some 
act has taken place within the territory of each sovereign, so that 
the extension is inconsistent with the decisions rather than with 
the territorial test.** A sovereign may of course even choose to 
apply his own law to a legal situation all the acts and events of 
which occurred outside his territory. But to do so is not in ac- 
cordance with the trend of the law. 





66 Cook, supra note 3, at 467. 

67 “ As either result [choosing the death statute of the state where the death 
occurs or of the state where the force is applied to the body] is equally possible, 
so far as ‘ jurisdiction’ is concerned, we shall have to choose on some basis other 
than that of ‘ power.’” Cook, supra note 3, at 467-68. That is true: courts choose 
on the basis of the territorial and personal theories of law. This method is 
practical, well established, satisfactory, and in accordance with the compensatory 
theory of civil law. Cases choosing the statute where the death occurs are, as the 
writer says, based upon the same idea that the injury to the dependents “ arises 
only upon the death.” Ibid. 467. See Hoodmacher v. Lehigh Valley R. R., 218 Pa. 
21, 66 Atl. 975 (1907). 

68 Choice of law, if not in accordance with the territorial theory, may possibly 
not be recognized in Anglo-American countries. In Simonin v. Mallac, 2 Sw. & 
Tr. 67 (1860), the parties, French nationals, were married in England where the 
place of marriage determined its validity. Upon returning to France, the defendant 
refused to remarry the plaintiff in accordance with the French law. In her petition 
for a decree of nullity in France, the court chose the French law as applying and 
decreed the English marriage null and void. Subsequently, the English court re- 
fused to recognize the decree on the principle that the French court had made a 
non-territorial choice of law, as the question of nullity depended upon the law of 
the place of contract and ceremony and not of the domicil. Of this case Dicey 
wrote: “ The laws of a country apply in general solely to transactions taking place 
within its borders, or, if they have extra-territorial operation, usually affect only a 
sovereign’s own subjects. But a sovereign’s authority to legislate for his own ter- 
ritory, and (with certain qualifications) for his own subjects, is undisputed. Still, 
cases of legislative action which may be considered ultra vires can be found. Thus 
English Courts do not acknowledge rights which ultimately depend upon the claim 
of the French sovereign power to determine in accordance with French law the 
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IV 


The next step involves the difficulties of the renvoi doctrine. 
In cases calling for the application of foreign law, the latter cre- 
ates the rights by the vested rights theory, so that only the con- 
flict of laws and remedial law of the forum are employed. By the 
new theory of incorporation, foreign substantive law, as such, does 
not apply. Conversely, in a purely domestic case — one in which 
all acts and events take place at the forum — its substantive and 
remedial law apply under either theory, but not its conflict of laws. 
In a word, then, all the law of the forum — substantive, remedial, 
and conflict of laws — applies under the new theory in every case 
in which a foreign element is involved. This is unusual. But the 
real question is this: Must the forum consider all the law of a for- 
eign jurisdiction when it refers to it in any case, if rights are to be 
created by that law rather than the law of the forum? If so, the 
application of the renvoi doctrine may be necessary in every case 
involving a foreign element. Such a doctrine is no longer ap- 
proved. So it is concluded that the orthodox theory does not 
logically explain the decisions. The reasoning is that since the 
foreign sovereign, if trying the case, might have chosen another 
body of law, determining legal rights by regarding the foreign 
substantive law, without more, is not in reality creating the rights 
by that law. Now, assuming the orthodox theory, if the sub- 
stantive law and the conflict of laws of any state, as the forum, 
never operate jointly in any case (wholly foreign or purely do- 
mestic, as has been shown under this theory apart from the renvoi 
doctrine), is it correct to say that the foreign substantive law, 
taken alone, has not created the legal right which is about to be 
recognized by the forum merely because the latter has disregarded 
the conflict of laws of the foreign jurisdiction? It would be start- 





formal validity of a marriage entered into by a French citizen in England.” Dicey, 
op. cit. supra note 2, at 28-29. See also Commonwealth v. Graham, 157 Mass. 
73, 31 N. E. 706 (1892). As to Schibsby v. Westenholz, supra note 15, Dicey adds: 
“The English Courts under an Act of the English Legislature were authorized, and, 
indeed, bound to exercise a jurisdiction which English judges did not believe that 
foreign Courts would admit to be within the proper authority of the British 
sovereign.” Ibid. 

69 As to the doctrine of the renvoi, see Schreiber, The Doctrine of the Renvoi 
in Anglo-American Law (1918) 31 Harv. L. REv. 523. 
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ling to expect any court to turn to all the foreign law when that 
jurisdiction does not apply all of its own law im any case involving 
a foreign element. Also, a court applying its own remedial law to 
a case involving foreign elements differentiates between substan- 
tive rights and matters of remedy. Why, then, should any other 
state in applying that foreign law do otherwise? In a word, the 
theory applies that states adopt. Since the vested rights theory 
thus explains the cases, why is it not scientific? 

Let us now assume the application of the local law theory. If 
we have a domestic case, the conflict of laws of the forum does 
not apply. If it is a case with foreign elements, a specially created 
substantive law of the forum is applied. In either case the forum 
applies its own remedial law. This is significant, for if rights are 
determined by remedies the foreign remedial law should also be 
incorporated into the law of the forum by this new theory. By 
the vested rights theory, on the other hand, the foreign jurisdic- 
tion always applies its own remedial law to foreign-created rights; 
and since it never applies its own conflict of laws in conjunction 
with its substantive law in cases involving all foreign elements, it 
is inconsistent to say that some other jurisdiction should do other- 
wise when referring to that law. If it is a case having both for- 
eign and domestic elements, and the forum finds by its conflict of 
laws that the domestic law applies, the case is, for all practical 
purposes, domestic. If it finds that the foreign law applies, this 
means only foreign substantive law, since the abandonment of 
the renvoi doctrine eliminates the foreign conflict of laws.” 

So neither theory is correct in the nature of things when the 





70 In Professor Cook’s discussion (supra note 3, at 471-73) of Milliken v. 
Pratt, 125 Mass. 374 (1878), he insists that the forum (Massachusetts) must know 
what the conflict of laws of Maine would do with this very case had it arisen 
there —he insists on applying the renvoi doctrine as a logical necessity of the 
vested rights theory. It is the writer’s remedial theory that really requires it. By 
the vested rights theory Massachusetts finds which body of substantive law it 
chooses to apply, and applies it. The common law doctrine is to apply foreign sub- 
stantive law. Maine would proceed in the same manner. Only the remedial theory 
converts it into a “domestic case” for Maine. Indeed, all we ever have are 
domestic rules, and after the conflict of laws has chosen the proper substantive law, 
it must be applied as such. Jn re Tallmadge, 109 Misc. 696, 181 N. Y. Supp. 336 
(1919). Freeman’s Appeal, 68 Conn. 533, 37 Atl. 420 (1897), is not contra; it 
simply decided that the act was never caused, through agency, in the foreign state, 
because the court erroneously considered contractual capacity necessary to create 
the relation of principal and agent. 
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other is assumed. Clearly, if the orthodox theory requires the 
adoption of the renvoi doctrine to make it valid, it is imprac- 
ticable; for it has been discarded as theoretically and practically 
unsound, as it tends to do away with whatever certainty of law we 
now possess.” Yet, if all jurisdictions abolish it, the vested rights 
theory is still sound, as each jurisdiction will then apply its sub- 
stantive, remedial, and conflict of laws in the same manner that 
other jurisdictions apply their own law. As two systems of sub- 
stantive law never apply in any case, why should two systems of 
conflict of laws? Choice of law, then, has always meant with us 
choice of substantive law, so that rules of conflict of laws are really 
precedent in character." They create no rights but merely deter- 
mine what substantive law is to be referred to in any case. Sup- 
pose, for example, that the foreign law has not been proved. The 
law of the forum applies as a substitute, if both are common law 
systems.”* Even if we take a remedial theory for creating rights, 
what portion of the law of the forum is meant? Clearly not the 
remedial law, for that always applies; not the conflict of laws, for 
that has already applied in referring to the foreign law. Thus, 
logically, this principle means the substantive law of the forum. 
It can hardly be said, therefore, that in referring to the foreign 
law in any case the forum must also be governed by both foreign 
conflict of laws and remediai law. 


V 


Moreover, has the new theory avoided the conception of spatial 
limitation of law? No theory will explain all the decisions in this 
subject. But the territorial and vested rights theories explain 
most of them.”* A theory of law is not necessarily unsound be- 





71 Schreiber, supra note 69, at 533-37. 

72 Dicey has said that the rules of conflict of laws do not determine rights 
directly. Dicey, op. cit. supra note 2, at 4-5. 

73 Cherry v. Sprague, 187 Mass. 113, 72 N. E. 456 (1904). See Kales, Presump- 
tion of The Foreign Law (1906) 19 Harv. L. Rev. 401; Minor, Conriicr or Laws 
(1901) § 214; 5 WicMorRE, EvIDENCE (2d ed. 1923) § 2536. 

74 This is in a sense admitted under the new theory: “I shall probably be met 
with the statement that the view presented in the foregoing discussion is directly 
contrary to all that the courts have said, as distinguished from what they have 
done. To some extent this is true, although it is believed that that extent is not 
quite so great as imagined.” Cook, supra note 3, at 485. 
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cause it does not explain all the phenomena to which it relates. 
Some cases may be wrong or decided upon some other theory. 
Also, any other assumption would be taking a wrong analogy be- 
tween physical and social science. Of course, it is very interest- 
ing to determine whether there is a point beyond which states -will 
not recognize judgments of other states, rendered in direct viola- 
tion of the orthodox theory. All jurisdictions, if we desire to con- 
sider possibilities, may refuse to recognize a judgment of a particu- 
lar state upon any choice of law which that jurisdiction may make 
— apart from constitutional or international law. But any judg- 
ment that is not based upon the territorial jurisdiction of courts 
will not usually be recognized in other common law jurisdictions.” 
Of course, our Federal Constitution does not always prevent such 
recognition, but if the judgment is in accordance with such terri- 
torial conceptions, it must be given full faith and credit in other 
states. Indeed, the local law theory is purely speculative in that 
it sets aside both constitutional and international law.” 
Moreover, if “‘. . . the territorial theory . . . seems to be a 
thoroughly sound one, [as] it is an accurate general description 
of what courts have done and are doing in dealing with cases in the 
conflict of laws,” *’ why is that not sufficient? It is said, neverthe- 
less, that although under our present system “ the law of a given 
state or country can be ezforced only within its territorial limits, 
this does not mean that the law of that state or country cannot, 
except in certain exceptional cases, affect the legal relations of 
persons outside its limits.” * If this means (1) that law can cre- 
ate legal relations out of acts caused within by one outside the 
state, or (2) that constructive presence within the state is not nec- 
essary to create rights there, or (3) judicial jurisdiction to affect 
rights of persons outside who consent to such jurisdiction, it is, of 
course, true. No one of these principles goes beyond orthodox 
theories. So, also, in cases of general succession of personalty by 
death or marriage, the law of succession at the domicil applies 





7 Beale, supra note 36, at 283. 

76 Cook, supra note 3, at 484-85. 

77 Ibid. 470. But elsewhere the writer seems to feel that the traditional theory 
explains what courts say rather than what they do, and advances the new theory 
in explanation of the latter. Ibid. 460, 485. If so, the dicta in Guinness v. Miller, 
supra note 18, are irrelevant. 

78 Cook, supra note 3, at 484. 
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only by consent of the sovereign having control of the situs of the 
property; and this is no exception to the territorial theory because 
in such a case the situs adopts the law of the domicil as its law for 
the particular case. But the new theory incorporates foreign rules 
and creates new rights without having had jurisdiction over the 
acts or events when they occurred,” thus making law spatially un- 
limited in application. Of course, barring judicial precedents as 
to limitations upon state power, no state has exclusive power to 
create rights in the conflict of laws. So the validity of any theory 
depends upon whether it is generally recognized. Indeed, it is the 
social interest in certainty and predicability of law that is being 
secured by the traditional agreement and nothing more. 

May we assume that choice of law involves its extension in 
space? And if so, to what extent may territorial ideas be affected? 
Clearly, if the choice is not determined by the territorial theory, 
law has no territorial limitations; and vice versa. Now if the 
forum chooses the law of a state where no act or event related to 
the case took place, law is spatially unlimited. By the new theory, 
that is what always happens as the forum always re-creates the 
rights by its own law, so that all law extends potentially every- 
where. Yet it can be enforced only when the particular sovereign 
gets control over the parties or their property. Indeed, in creating 
rights by the remedial theory an effective remedy is a condition 
precedent, so that this aspect of the new theory depends upon ter- 
ritorial limitations as to the creation and enforcement of rights. 
This is another inconsistency. Probably one of three things must 
happen in any case: (1) the law where any act is done or result is 
caused may create rights in accordance with the territorial theory, 
so that such rights may be recognized elsewhere as transitory; or 
(2) such jurisdiction may create rights not transitory in any sense, 
so that they must be re-created at the forum; or (3) only the 
forum creates rights. The third proposition seems unsound. Yet 
the second — the local law theory — is in reality equivalent to the 
third, since creation of rights anywhere else is logically unneces- 
sary, as they must by hypothesis be re-created at the forum. So, 
also, judgments would be territorially limited for the same reason. 
If so, why have a tag end of the vested rights theory remain to dis- 
turb the application of the new theory? Logically, we should then 





79 Cook, loc. cit. supra note 9. See also Lorenzen, supra note 16, at 279. 
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try to get away from responsibility to laws where acts are done 
and to gauge our conduct, civilly and criminally, by the laws of the 
place or places where suit or criminal proceedings may possibly be 
instituted. Thus, all predicability of law would be lost. By the 
vested rights theory, law is local and rights are transitory. By 
this new theory rights are local and law is spatially unlimited. In 
a word, the local law theory is at once both territorial and non- 
territorial. Non-spatial limitation of law is coupled with spatial 
limitation of rights. Such a conception of rights is clearly out of 
line with present juristic ideas and judicial decisions. 


In conclusion, it is submitted that limiting the application of 
criminal law only by local policy would result in a conflict of all 
criminal law everywhere; that although expressly rejecting the 
objective territorial test in civil cases the new theory impliedly re- 
verts to it (1) in making legal rights non-transitory, and (2) in 
necessarily requiring jurisdiction of the persons or property af- 
fected in order to give an effective decree. Moreover, an unre- 
stricted choice of law in civil cases is so emphasized that it would 
tend toward disintegrating settled courses of decisions, in this 
country at least. Certainty of law would also be directly affected. 
It is also submitted that this theory is based upon a misapprehen- 
sion of the terms “ right ” and “‘ remedy,” as employed in the con- 
flict of laws; that it overlooks the necessity of harmonizing his- 
torical and analytical theories as to the nature of legal rights; that 
it deals with what states may possibly do independently or under 
some different system rather than with those principles as to the 
choice of law which nations do recognize; that the social interest 
in the security of transactions and acquisitions and in the general 
security, so necessary to certainty and predicability of law, cannot 
be secured by any such theory; that such a direct emphasis upon 
local policy and the possible power of states rather than upon cus- 
tomary limitations and codrdination of principles among the sev- 
eral states is a movement in the wrong direction; and, finally, that 
it shows the vitality of traditional conceptions as they obtain in 
this subject today. 

This theory rightly assumes, however, that law is made, not 
found, by courts; that only what the sovereign commands through 
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his legislature or courts is the law; and that, therefore, the sover- 
eign has unlimited power to command within his own territory. 
In short, the theory assumes that the sovereign has complete 
power within and no power without his own territory. So does 
the vested rights theory. The one rather suggests that he use it, 
while the other attempts scientific limitations upon its use. By 
the new theory law is also deemed non-spatial in character, though 
in some aspects it is logically dependent upon spatial limita- 
tions. So adoption of foreign law by the forum in cases involv- 
ing foreign elements is unconsciously a maneuver in accordance 
with territorial ideas as it is necessarily based on the idea that 
rights never extend beyond sovereign territory. It implies the 
territoriality of rights rather than of law. Yet from another angle 
— the creation of rights — it is non-territorial in character. This 
is unnecessary and confusing. 

Taken generally, the question as to what extent choice of law 
involves spatial extension of law is still debatable ground. But 
the proponents of the new theory go further in asserting that the 
extension of law in physical space only to a certain point is a con- 
fusion of physical fact and abstract ideas, because laws, not being 
tangible things, are not subject to tangible limitations. But state 
sanction is actually so limited. Spatial limitation of law does exist 
under our present system. Indeed, under this new theory, the en- 
forcement of law is spatially limited. Even the personal statute 
theory is not inconsistent with the transitory character of rights. 
So every basic theory of the conflict of laws necessarily involves 
spatial limitations some way or other. Indeed, as to choice of law 
civil law jurisdictions accept the vested rights theory to a consid- 
erable extent. Whenever the territorial theory conflicts with the 
personal theory, however, the former is generally regarded as su- 
perior as it gives a greater certainty and precision to law. More- 
over, that rights may be recognized without giving a remedy in 
any particular forum is not without general acceptance; nor is it 
artificial, inasmuch as in matured law the right (juristically) pre- 
cedes the remedy, and may subsequently be enforced elsewhere. 

Clearly, if two systems of law overlap on the territorial theory, 
the problem of choice is scientifically insoluble. Practically, each 
applies its own law. But the overlapping of criminal laws in the 
new theory results in increasing this difficulty. No such over- 
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lapping ought to exist. If two systems of law overlap and one is 
superior to the other, no problem in the conflict of laws arises. 
Hence, such choice is in no way related to theories as to the extent 
of law. If they are codrdinate and do not overlap territorially, 
the results of each act or event ought to be determined by the law 
of the jurisdiction where that act or event took place. When both 
systems of law are contesting on the personal theory, either may 
be chosen with justice; but the choice of the law of the forum to 
create rights whether by the doctrine of incorporation or not, 
under such circumstances, seems unjustifiable, because in no case 
(even though all nations apply such a rule) can the parties’ rights 
be determined until the action is begun. Thus the law to be ap- 
plied would always be within the control of the parties, and uncer- 
tain as well. When one system of law is contesting on the terri- 
torial theory and the other on the personal theory, the principle 
that the former is chosen is more certain and predicable. Finally, 
the creation of rights in this subject is not within the exclusive 
power of any sovereign except by recognition of others. Inasmuch 
as such absolute power remains only while the persons and prop- 
erty affected are there, it involves no problems in the conflict of 
laws. 

From the standpoint of conflict of laws, therefore, rights and 
remedies given by one sovereign ought not to depend upon factual 
power but upon traditional conceptions as to how far such power 
is recognized elsewhere. Thus, the interests of all nations in the 
general security and in the security of transactions and of acquisi- 
tions, in certainty and predicability of law, through uniformity 
within the realm of conflict of laws, demand adherence to, and 
harmonization of, traditional theories as to the nature and extent 
of law. It is submitted that the new theory overlooks these medi- 
ate and immediate ends. Undue emphasis is often given to the 
imperative theory of law in periods of legislation.°° The local 
law theory appears to be another instance of it. 


Frederick J. de Slooveére. 
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80 See Pound, Uniformity of Commercial Law on the American Continent 
(1909) 8 Micu. L. REv. 91, 97. 
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HE recent widespread interest on the part of individuals, in- 
stitutions of learning and of less learning, research founda- 
tions and governmental organizations in the problem of criminal- 
ity is the outcome of an alleged collapse of the administration of 
criminal justice in the American city. Thus far, effort has taken 
the form of popular articles, crime surveys, commissions, confer- 
ences. But in all of the survey reports thus far published, and in 
the work of commissions and conferences, no serious attempt 
seems to have been made at a basic analysis of the presuppositions 
and prejudices crystallized in the substantive and procedural crim- 
inal law. And no suggestions of principles for fundamental revi- 
sion of the existing régime seem to have been made. Not even 
the standard-setting Cleveland survey, which remains unique in 
the thoroughness of its execution and scholarliness of its interpre- 
tation, made any attempt to suggest the prolegomena to a criminal 
procedure more scientific than that under which society now is so 
ineffectively waging the struggle against crime.* 
One need hardly defend the thesis that what is required in this 
field is a fundamental reéxamination ° of the foundations of crimi- 





1 Dean Pound’s summary of the Cleveland survey findings, and his philosophical 
interpretation of the inherent and acquired difficulties of the situation in which the 
administration of American criminal justice now finds itself, is, however, of the 
utmost value in an understanding of the principal reasons for the inefficiencies and 
conflicting aims of the present régime. 

2 The Italian penal code commission headed by Professor Enrico Ferri, ap- 
pointed September 14, 1919, was faced at the outset with the choice of making “a 
simple revision and technical correction of the statutes now in force,” or propound- 
ing “a new and autonomous systematization of legislative norms in accord with 
the advance of scientific doctrines.” The president of the commission said that the 
reason why it chose the latter alternative was “ to avoid the inconveniences already 
experienced in Italy and abroad from attempting reforms that are fragmentary and 
often contradictory,” and insisted that the reforms proposed “ ought to respond to 
one general direction and one organic system.” 1 Frerr1, RELAZIONE SUL PROGETTO 
PRELIMINARE DI CopICE PENALE ITALIANO (1921) 3-4, 180-81. This volume will 
hereinafter be referred to as the ITALIAN Project. For an able discussion of this 
code project, see CoLtin, ENRICO FERRI ET L’AVANT-PROJET DE CopE PENAL ITALIEN 
DE 1921 (1925). 

The London Times for November 23, 1927, reports that the draft of the Fascist 
penal code, prepared largely by Signor Rocco, the Fascist Minister of Justice, 
affirms as a basic principle the criterion which Ferri’s code abandoned as unsatis- 
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nal law and procedure in the light of what is known today of 
psychiatry, psychdlogy, and social case work — that rapidly grow- 
ing trinity of the yet to be developed master-discipline, the “ sci- 
ence of human nature.” Such a reéxamination, however, must go 
more deeply than the drafting of logically-articulated but wrongly- 
premised penal codes. It can certainly not be limited to “ getting 
a law passed.” It cannot be satisfied by “ speeding up justice,” 
when nobody has any clear notion of what justice is, and just why, 
and at what link in a complicated procedural chain speed is desir- 
able. Finally, it cannot be made by persons whose only qualifica- 
tion, profound as that may be, is learning in “ dogmatic law,” and 
whose minds move logically, but provincially, within the ambit of 
“legal reasoning.” The most creative legal treatises and judicial 
opinions have come from scholars whose disciplined learning in 
the law has not blinded them to the possibilities of infusion therein 
of wisdom from other arts and sciences. The twentieth century 
sociological school of jurisprudence expresses the movement to 
interrelate the social sciences, of which the law is but one. Law 
is no longer regarded as a self-sufficient, cabalistic discipline, iso- 
lated from the general stream of culture. We are realizing more 
and more that methods and attitudes from outside the realm of the 
, formal law must be imported into the legal order as powerful cata- 
lyzers to creativity. We can no longer be content with the use 
of exclusively legal materials in the critique of the law. 

It is not easy, however, to find the means of this creative cross- 
fertilization, especially with regard to the penal régime. Deep- 





factory because unscientific. As a preliminary to enunciation of the penal philos- 
ophy of the positive school of criminology (Lombroso, Garofalo, Ferri), Professor 
Ferri many years ago pulled the foundation from the classical theory which bases 
criminal responsibility on freedom of will, substituting “social accountability ” 
therefor. The new code, however, which appears to have every chance of adop- 
tion, is supported by Signor Rocco’s statement that “there must be ne modifica- 
tion of the principle of responsibility, which has rested for centuries on the basis 
of the individual capacity of understanding and will, and of consciousness and voli- 
tion in human action.” London Times, supra. For the text-of the Rocco code, 
see PROGETTO PRELIMINARE DI UN Nuovo CopicE PENALE (1927). See also Ferri, 
Il Progetto Rocco di Codice Penale (1927) 7 Scuota Posiriva (N. Ss.) no. 11-12. 

3 See OcBURN AND GOLDENWEISER, THE SOCIAL SCIENCES AND THEIR INTERRELA- 
TIONS (1927), for abundant evidences of the recognition of the need for an assault 
upon the more or less artificial barriers between the sciences. A few colleges of 
political science and one or two law schools are beginning to recognize the possible 
value of systematic collaboration among the social scientists. 
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rooted fears and prejudices are embalmed in our penal law. For 
the purpose of focussing thought upon this problem, we set down 
some tentative principles for a penal code that, in the light of mod- 
ern ethical, psychological-psychiatric, and sociological views give 
some promise of being more rational and just than the procedure 
under which we are ineffectively laboring. 


UNDERLYING SOCIAL-ETHICAL PRINCIPLE OF PENAL CODE 


The basic social-ethical principle of any system of penal law 
should express the raison d’étre of that system. Too often in the 
past has the basic principle of penal codes been implied, rather 
than expressed and defended, with the result that our penal stat- 
utes are full of confusions and inconsistencies, containing stat- 
utory and case-law accretions of many epochs and philosophies. 
We submit the following basic principle: Society should utilize 
every scientific instrumentality for self-protection against de- 
structive elements in its midst, with as little interference with the 
free life of its members as is consistent with such social self-protec- 
tion. This proposition is basic to any discussion of social prob- 
lems. If one denies that a society should protect itself, he not 
only denies to it the fundamental right of self-preservation, but 
jeopardizes his own security. Only by repelling criminal attacks 
against itself or its members can organized society offer the peace, 
security, and traditional expectancy of orderliness which are indis- 
pensable to the pursuit of the affairs of life by itself and its mem- 
bers. One who denies this indirectly advocates his own de- 
struction. 

In this basic work of self-protection, society should utilize every 
available scientific instrumentality. This is dictated both by the 
principle of justice and that of economy. While society has a 
primary interest in maintaining the general security, it also has 
an interest in the welfare of the individual life, and a duty to use 
every reasonable instrumentality for the rehabilitation of its anti- 
social members. Even a socially harmful criminal has a right, in 
justice, to be treated with those instrumentalities that give him the 
greatest promise of self-improvement and rehabilitation. 

Justice demands also that, in its work of self-protection, society 
interfere as little as possible with the free life of its members. If 
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one conceives of society as a necessary instrument for the har- 
monious integration of the more or less conflicting desires of hu- 
man beings with the demands of the general welfare, one must 
acknowledge that social interference should cease at the point 
where such integration cannot be brought about by interference. 
A law or procedure, which, in the general opinion, unnecessarily or 
arbitrarily overemphasizes the social interest in the general se- 
curity to the undue interference with the social and individual in- 
terests in the life and well-being of each person, is unjust, for it 
unnecessarily enslaves human beings.* 

Not only justice but economy dictates the employment of sci- 
entific devices in the work of social self-protection. It is wasteful 
for society to be satisfied with a continuance of the present judicial 
and peno-correctional régimes, because the large figures of re- 
cidivism ° are an indication that the present methods are not pre- 
venting criminals from repeating their anti-social behavior. 

Rationale of punishment: Retributive-expiative theory. The 
chief means which society has long relied upon to maintain the gen- 
eral security is punishment either on a retributive-expiative the- 


ory, or for the pragmatic purposes discussed below. The old argu- 
ment was that punishment was necessary as a “ just retribution ” 
or requital of wickedness. No thoughtful person today seriously 
holds this theory of sublimated social vengeance, nor that “‘ expia- 
tive theory ” which is the reverse of the shield of retribution. Of- 
ficial social institutions should not be predicated upon the destruc- 
tive emotion of vengeance, which is not only the expression of an 





4 It is much easier to formulate this general principle than to apply it in any 
specific instance. It cannot be denied, however, that a society which interferes sub- 
stantially more with the liberty of its members than is dictated by a scientific con- 
ception of the general welfare is to that degree unjust. 

5 Almost every prison census and work on criminology refers to the problem 
of recidivism. See Bernard Glueck, A Study of 608 Admissions to Sing Sing Prison 
(1918) 2 Menta Hycrene 177. On the basis of his Sing Sing studies, Glueck 
found that 66.8% of 608 consecutive admissions to Sing Sing Prison were recidivists, 
i.e., persons who had been previously sentenced to penal institutions. First ANn- 
NUAL REPORT OF THE PsycHIATRIC CLINIC IN COLLABORATION WITH SING SING 
Prison (10917) ‘11, 16. In a relatively recent examination by the National Com- 
mittee for Mental Hygiene, of 1288 unselected prisoners of 34 county jails and 
penitentiaries in New York State (exclusive of New York City) it was found that 
66% were repeated offenders. This figure for petty offenders (drunkards, vagrants, 
prostitutes, and those who have committed petty larceny) is strangely about the 
same as that for the more serious offenders of Sing Sing prison. “This is but in 
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infantile way of solving a problem, but unjust and destructive of 
the purpose of protecting society. The official social institutions 
of criminal law and penal treatment should not be occupied with 
the criminal’s expiation of his sins; that is properly the domain of 
religion. Society’s legal institutions are concerned with the utili- 
tarian possibilities of a punishment régime, possibilities which are 
founded upon the social purpose of the machinery of justice, 
namely, the maintenance of the general security with as little in- 
terference with the individual’s rights as a human being and citi- 
zen as is necessary for the achievement of that social purpose. 

It is sometimes argued that it is “‘ natural ” and thus “ right and 
proper ” that we “ hate the criminal ” and show our hatred. But 
(aside from the question whether everything that is “ natural ” is 
necessarily right) much of our hate-reaction toward criminals has 
been conditioned by education. Men used to hate the insane, and 
punished them accordingly. To hate acts that are socially harm- 
ful may be proper; but to base a policy of social protection upon 
the hatred of those who commit such acts is both uneconomical 
and unjust. It is uneconomical because, far from the vengeful at- 
titude having produced socially desirable results, it has failed 
throughout to stem the tide of recidivism.’ It is unjust because 
every human being has the right to be considered as such, with his 
hereditary and acquired weaknesses, as well as his strengths. This 
is to some extent feasible with modern scientific instrumentalities; 
but no device yet invented can dive into the heart and mind of an 
individual and come up with that exact apportionment of blame 
and blamelessness which even a rationalized vengeance called 
“solemn justice ” demands as a prerequisite to castigation. 

The attitude we are discussing may also be conceived of as a 
“rationalization” of something which is psychologically more 
profound. To one unfamiliar with the data of psychoanalytic psy- 





keeping with similar studies in penal and correctional institutions throughout the 
country, and means that we are in a large measure dealing with the same material 
over and over again — locking up and turning out the same individuals, and failing 
adequately to protect society from their depredations.” A PLAN For THE CusTODYy 
AND TRAINING OF PRISONERS SERVING SENTENCES IN THE CouNnTy Jats In New 
York STATE (1924) 16. 

® It is a well known fact that when punishment becomes so severe as to suggest 
the revenge motif rather than the idea of social protection, juries are loath to 
convict. 
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chology the following analyses of this attitude will doubtless be a 
surprise; but upon mature and honest reflection such a reader will 
gradually become convinced that there is more than “a grain of 
truth ” in these suggestions. Says Dr. William A. White, dean of 
American psychiatrists: 


“ The criminal thus becomes the handy scapegoat upon which he [the 
ordinary citizen] can transfer his feeling of his own tendency to 
sinfulness and thus by punishing the criminal he deludes himself into 
a feeling of righteous indignation, thus bolstering up his own self- 
respect and serving in this roundabout way, both to restrain himself 
from like indulgences and to keep himself upon the path of cultural 
progress. The legal punishment of the criminal today is, in its psy- 
chology, a dramatic tragic action by which society pushes off its criminal 
impulses upon a substitute. The principle is the same as that by which 
an emotion such as anger is discharged upon an inoffensive lifeless 
object.” 7 


Discussing Spinoza’s views on determinism and psychology, Dr. 
M. Hamblin Smith, gives a similar analysis of the “ righteous in- 
dignation ”’ rationalization of man’s fear and anger responses and 
its social crystallization into a program of punishment qua pun- 
ishment: 


“It is often said that determinism leaves practical questions exactly 
as they were before. Generally speaking this statement is true. But 
it is not true in one important particular. All ground for blame, in the 
ordinary sense of that word, has been removed. This deprives the 
ordinary man of what he finds a great comfort. . . . We may point out 
that man always wants to blame others for what he finds in himself. 
The matter goes much deeper than the influence of the primitive in- 
stinct of vengeance. Man is always trying to get rid of something that 
makes him unhappy. If this something happens to be wrong, accord- 
ing to the ethical standards of the herd, he attempts to escape his per- 
sonal responsibility for it. In punishing an offender, man is trying to 
get rid of a wrong which he feels is resident in himself. Hence the 
offender becomes a convenient scapegoat.” § 


Turning now to the utilitarian justifications of punishment, 


much confusion in the discussion of this subject can be avoided by 
referring to the influence of the threat of arrest, imprisonment, or 





7 Waite, INSANITY AND THE CRIMINAL LAw (1923) 13-14. 
8 Cited by Root, A PsyCHOLOGICAL AND EDUCATIONAL SURVEY OF 1916 PRISONERS 
IN THE WESTERN PENITENTIARY OF PENNSYLVANIA (1927) II-12. 
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execution, as the deterrent effect of punishment, and the influence 
of the memory of past punishment upon the individual punished 
as the preventive effect of punishment. The first is the psycho- 
logical effect of a continuous appeal to the fear emotion in the 
form of a threat of enforced suffering in making “ the rest of us ” 
behave in conformity with the law; the second, the psychological 
effect of the recollection of past punishment in influencing the fu- 
ture conduct of an ex-prisoner to bring it within legal bounds. 

Punishment as a deterrent. As to the first influence, knowledge 
of psychology must convince one that much of conduct can be and 
in fact is influenced by the threat of punishment. Fear plays an 
important réle in deterring most persons from the commission of 
legally prohibited acts, although other motives are, of course, also 
operative. Since the threat of arrest and punishment is an appeal 
to fear, which for most persons is probably the strongest motive, 
it doubtlessly has a deterrent value. It is fallacious to argue, as 
many do, that because the volume of crime in proportion to the 
population has not diminished, or is rising (if such be the case), 
such a condition proves that the threat of punishment is no de- 
terrent. No one can say how much more crime there would be on 
the part of the law-abiding public were the restraint of the threat 
of punishment removed. During the Boston police strike, for ex- 
ample, not all of the increased crime was due to “ imported crimi- 
nals,” or local habitual criminals. Some of it was probably 
brought. about by persons on the brink of criminality who needed 
just that removal of the threat of apprehension and punishment to 
push them over into the criminal ranks. The same phenomenon 
is observable after every great public catastrophe when among 
those who steal from the bodies of dead and wounded there are a 
number of people who formerly were law-abiding but who commit 
crimes, upon the removal of organized restraint in the post-catas- 
trophic confusion. 

But though the threat of punishment has some deterrent value, 
it must be pointed out that a scientific system of penal law taking 
the point of view of modern psychiatry would not, in any real 
sense, deprive society of whatever deterrent effect such threat 
might have. The modern psychiatric school of criminology does 
not ask that we pass by, unnoticed, the acts of criminal aggression 
committed by individuals, and thus break down the defensive 
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breastworks of the threat of punishment. Under the régime pro- 
posed herein,® for example, anti-social persons would still be de- 
prived of their liberty. Nay more, it may justly be claimed that 
the proposed procedure of scientific individualization would have 
a greater deterrent effect than does the present mechanized and 
bargaining procedure. Under the existing system, prospective 
criminals know in advance the chances of probation, and, essen- 
tially, the length of imprisonment as related to contemplated 
crimes; and they know that with the mechanically applied rules as 
to “ time off for good behavior,” parole as an automatic “ reward ” 
after the minimum limit of a sentence euphoniously designated 
“indeterminate” has been reached, and similar unscientific de- 
vices, they will be given their freedom regardless of their improve- 
ment or further deterioration. ‘This is so because the present sys- 
tem bases penal treatment on a single or a few isolated acts of a 
person rather than upon knowledge of the personality and motiva- 
tions of the offender and his social background. 

With the emphasis shifted, as is proposed, from the isolated 
criminal act to the personality of the offender — his potentialities 
for good and evil, his response to treatment and so on — and his 
social setting, a prospective wrongdoer will not be able to estimate 
in advance the length of his incarceration, on the basis of the seri- 
ousness of the contemplated offense as set down in the statute 
books or the mechanized treatment of judges and parole boards. 
For an offense relatively venial in itself, it is conceivable that a 
socially-dangerous personality may remain incarcerated for life; 
and for one relatively serious it is likewise conceivable that a 
person who has profited by institutional or extra-mural treatment 
and gives reasonable scientific promise of permanent rehabilita- 
tion, will be given his liberty after a comparatively short period. 
The vital element of the possibility of lifelong incarceration if 
the individual is shown by scientific investigation to require it, 
may reasonably be expected to reinforce the natural deterrent ef- 
fect of the threat of punishment.’ 

















~® See p. 475, infra. 

10 Another advantage of a change in basic principle of the penal system along 
the lines proposed herein is suggested by the following words of Professor Ferri: 
“Since [under the present régime] the judges have before them a man and not an 
objective fact, a contrast often arises in their consciences and in their sentences 
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Punishment as a preventive. Considering now the second ques- 
tion, the prevention of further wrongdoing by the recollection of 
the punishment for the last, here again we cannot go along with 
most of the modern radicals in criminology. It cannot be seri- 
ously denied that the fear of the repetition of a painful experience 
of the past plays an important rdle in the guidance of conduct. 
Such anticipation of a painful reaction to a certain form of be- 
havior (founded upon the psychological phenomenon of memory 
or whatever its neurological correlate may be) acts as a powerful 
influencer of conduct. The rdle of punishment and reward as de- 
terminants of behavior is clear in the laboratory when one deals 
experimentally with animals. Punishment is recognized also as 
an instrument for influencing the conduct of children and adults. 
It is daily used in the affairs of life and in penal institutions to in- 
fluence conduct. 

It is submitted, however, that punishment is an instrumentality 
that should not be used blindly, but by trained scientists, and 
only where “ indicated,” as the physicians would say. Moreover, 
punishment is but one of numerous “ medicines ” or devices that 
are more and more being put at the disposal of trained experts. It, 
as well as these other instrumentalities, should be utilized only 
after careful examination of the individual criminal has demon- 
strated his peculiar needs. It is the conviction of psychologists 
and psychiatrists that the emotion of fear is not the only motive 
of conduct, lawful or unlawful. It is certainly not the highest mo- 
tive to appeal to, and not necessarily the most effective. It may 
well be that in the excitement of a criminal act the memory of 
the former suffering is beclouded; that in particular individuals 
(whether they are mentally “ abnormal ” or not) such former pun- 





between the law and the human reality, and their judgments do not carry public 
approval because deemed too rigorous or too inadequate.” ITALIAN PROJECT, 183- 
84. This public attitude is founded on the old notion that the sentence is the pay- 
ment to society of an amount of suffering precisely proportionate to the amount of 
harmfulness of the crime, something in itself impossible of measurement. 

The principle of penocorrectional treatment of the offending personality rather 
than of punishment supposedly commensurate to the precise gravity of an act will 
gradually become prevalent. Indeed, the widespread use of probation and the 
juvenile court is already transforming the public attitude toward the entire prob- 
lem. We may expect the gradual replacement of the bargaining attitude by one in 
which length of deprivation of liberty will be recognized to depend upon the re- 
sponse of the offender to treatment. 
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ishment has had little, if any, lasting effect; that the appeal to 
other motives promises to “build in” a more lasting change of 
character and habit than the appeal to fear alone or primarily; that 
in certain individuals, emphasis of the appeal to fear is the worst 
possible method of treatment, resulting, as it so often does with 
juvenile delinquents, in the building up of strong defensive or 
compensatory bulwarks of defiance, distrust, grudgefulness, or 
“low cunning,” which in turn lead to further misconduct. 

Our discussion indicates, then, that to continue in operation a 
penal system grounded largely upon the appeal to fear is unjust 
and uneconomical; but that a rational approach to the problems 
of crime and its treatment would not ignore the possible utility 
of punishment either as a deterrent or a preventive. It seeks 
merely to evaluate it according to its true worth, and to control it 
in accordance with a well-rounded, preventive-therapeutic pro- 
gram. Moreover, such a view of the réle of the appeal to the emo- 
tion of fear promises not only to retain whatever present effective- 
ness there may be in punishment, as a preventive or deterrent, but 
to increase it. 


INDIVIDUALIZATION, WITH THE AID OF APPROPRIATE SCIENCES, 
AS THE MEANS OF ENFORCEMENT 


The need, and the technical instruments, of individualization. 
As long as the legal order confined itself to a reliance upon fear 
as the principal instrument for the protection of society against 
criminal aggression, there was not much need for scientific indi- 
vidualization of peno-correctional treatment. The criminal law 
defined the crimes, the penal statutes set down for each offense 
the precise dosage of punishment fatuously believed to “ fit the 
crime,” and the judge mechanically sentenced convicted persons 
on the basis of this schedule of punishments. But with the rec- 
ognition of the futility of that system because of the complex 
mental and social factors which enter into the commission or fail- 
ure to commit crimes, individualization of treatment must be recog- 
nized as indispensable. Effective individualization must be based 
upon as complete an understanding of each offender as modern 
science will permit. Hence psychiatry, psychology, and social 
case work — not to mention those disciplines more remotely con- 
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cerned with the problems of human motivation and behavior — 
must be drawn into the program for administering criminal jus- 
tice. And this is true not alone in those cases in which a definite 
mental disorder is present, but in the general run of cases. For 
only by recognition of the motives behind and the social setting of 
criminal conduct can the treatment prescribed by the judge be 
intelligently calculated to protect society, through the rehabilita- 
tion of those who respond to treatment and the permanent 
isolation of those who do not so react. 

Only through the systematic assistance of psychiatrists, psy- 
chologists, and social investigators can even the existing individ- 
ualizing instrumentalities— probation, the indeterminate sen- 
tence, parole, the juvenile court — be effectively utilized. Thus, 
“probation” in some jurisdictions means the evil practice of re- 
leasing almost every first offender and many a dangerous repeater 
“to give him another chance.”’ The hoped-for rehabilitation is os- 
tensibly to be brought about by some miracle. For in such juris- 
dictions no effort whatsoever is made, either in the way of ex- 
amination into the social-psychiatric conditions of the offender to 
determine his fitness for probation, or in the way of constructive 
supervision during the probation period. Thus an instrumentality, 
the very creation of which was due to recognition of the im- 
portance of individualization, is used mechanically, perfunc- 
torily, and in some cases even corruptly. Probation in a few 
jurisdictions,’ however, is based on careful, individualized ex- 
amination and treatment, in which psychiatrists, psychologists, 
and social workers are the interpretive agencies, while the judge 
represents the tempering wisdom of the legally-experienced magis- 
trate. The same distinctions could be made between so-called 
“ indeterminate sentences,” “ parole,” and “ juvenile courts,” and 
the genuine devices whose titles have thus been wrongly pre- 
empted. In a word, individualization is necessary on the part 
of the court and other institutions dealing with the offender; and 
effective individualization is not based on guesswork, mechanical 





11 As indicative of what probation ought to be and of its tremendous importance 
in the protection of society through rehabilitation of promising offenders, the 
reader should consult CooLey, PROBATION AND DELINQUENCY (1927). Notice par- 
ticularly the sub-titlke— The Study and Treatment of the Individual Delinquent. 
See also VAN WaTERS, YOUTH IN CONFLICT (1925). 
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routine, ‘‘ hunches,” political considerations, or even (as so many 
judges seem to think) on past criminal record alone. It must rest 
on a scientific recognition and evaluation of those mental and 
social factors involved in the criminal situation which make 
each crime a unique event and each criminal a unique person- 
ality. 

Objection to utilization of scientific instrumentalities in ad- 
ministration of criminal justice. The objection has been made 
against the consistent use of psychiatry, psychology, and social 
case work in the administration of criminal justice, that these 
instrumentalities are still in a highly experimental and formative 
state and that experts representing these disciplines frequently 
disagree when asked to give opinions. The principle is self- 
evident that in a wise legal order we should proceed cautiously 
in absorbing methods or attitudes from outside of the law. But 
it must be said that the disagreement between experts has been 
“ greatly exaggerated.” On fundamental symptomatology of the 
various mental and behavior disorders most psychiatrists are 
agreed. On basic mental “ mechanisms” ’” many of them are 
coming more and more to agree. True, there are some real dif- 
ferences of opinion on questions of theory, on attempts to account 
for the phenomena observed. But this is a healthy sign of a 
growing discipline; it is not absent in the law itself. There is 
also disagreement as to the effectiveness of various methods of 
therapy, which is likewise a sign of vitality. Again, in the realm 
of psychology, standardized intelligence tests of various kinds are 
admittedly far from perfect and are undergoing continuous im- 
provement on the basis of experimentation. Yet their use is be- 
coming more and more widespread if also more critical. Fur- 
ther, a complete, perfectly logical set of principles of social case 
work has not yet been developed; but a body of wisdom, based 
on experience, is gradually crystallizing, and scientific method is 
little’ by little being infused into social case work."* The im- 





12 See Waite, MECHANISMS OF CHARACTER FORMATION (1918), Hart, Psy- 
CHOLOGY OF INSANITY (1920), and Barrett, Mental Disorders in Medicolegal Rela- 
tions in 1 Peterson, HAINES AND WEBSTER, LEGAL MEDICINE AND TOXICOLOGY 
(1923). 

18 See, e.g., RicHmonp, Soctar Diacnosis (1917), and Waar ts Socrat CAsE 
Work? (1922). Consult CooLey, op. cit. supra note 11, for striking illustrations 
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perfection in social service technique did not prevent the rapid 
spread of the movement to substitute “ constructive social work ” 
for indiscriminate, mass-treating, wasteful, pauperizing “ char- 
ity.” Though the instruments for “constructive social work” 
are still far from ideally suitable to the purpose, nobody would 
seriously propose the return to the old methods of almsgiving. 
In the field of criminal justice, society has experimented for many 
years with mass-treatment, unscientific methods. Is it not time 
to make a serious effort at experimentation with the more promis- 
ing techniques? Any system of diagnosis and treatment of the 
individual delinquent, based on a responsible application of such 
scientific instrumentalities as exist, few and imperfect as these 
may be, is superior to a practice which treats human acts in vacuo, 
and human beings mechanically, perfunctorily, and in the mass, 
on the basis of impossible rules set down by the legislature in 
advance of the events to which they are to be applied by per- 
plexed judges. 

Types and stages of existing individualization. Assuming the 
necessity of individualization, at what stage in the procedure of 
criminal justice shall it be made and by what legal agency? The 
work of individualization of one kind or another may, of course, 
be attempted at various stages and by differing means. The dis- 
trict attorney may crudely “ individualize ” as to types of cases 
he is going to stress in prosecution out of a mass of cases. Again, 
definitions in the substantive criminal law itself, such as the 
historical distinction between murder and manslaughter,’* dis- 
tinctions between voluntary and involuntary manslaughter, or 
between burglary and larceny, represent crude judicial and legis- 
lative categorizations of types of somewhat analogous criminal 
acts, on the ground that the individual acts differ in degree of 
seriousness. So also, the breaking up of crimes into rather de- 
tailed ‘‘ degrees,’ which was so common a phenomenon in Amer- 
ican codes and statutes in the nineteenth century and which is 
still a characteristic, represents a later and less crude process 
of legislative individualization in the trial and punishment of 





of the possibilities of constructive social case work methods in the service of the 
court. 

14 See authorities collected in Sayre, Cases on Crirminat Law (1927) 767 
et seq. 
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varieties of a similar type of criminal act rather than of classes 
of criminal.’* Such code or statutory provisions are customarily 
accompanied by stipulations as to fixed length and type of punish- 
ment, leaving the trial judge, or (in states where the jury has 
anything to do with fixing the punishment) the jury, relatively 
little discretion as to penal treatment. These are very crude in- 
dividualizations of various classes of offenses by the legislature. 
Within such crime categories, however, there is no distinction 
made between individual delinquents; all offenders committing 
the same crime are punishable equally. 

The “indeterminate sentence” movement which began late 
in the nineteenth century as a recognition of the need of indi- 
vidualization of punishment has in practice had but little effect 
upon these fixed provisions regarding punishment or upon the 
attitude which inspired them. For, in the first place, not all 
states have indeterminate sentences; secondly, indeterminate sen- 
tence provisions apply in most jurisdictions only to specified types 
of crime or to persons within specified age limits; and thirdly, the 
aims of the proponents of the indeterminate sentence have fre- 
quently been defeated on the one hand by judges imposing sen- 
tences which practically make the minimum limit identical with 
the maximum (as a sentence, say, of from twenty-four years and 
six months to twenty-five years), and, on the other, by parole 
boards automatically releasing prisoners after the minimum limit 
of the sentence has been served. We may fairly say then that 
although crude attempts have been made at individualization of 
penal treatment on the basis of type of crime, and by use of the 
so-called ‘“‘ indeterminate sentence,” the mass-treatment method 
of dealing with offenders, founded on legislative prescription in 





15 Such, e.g., are the distinctions in varieties of arson found in the N. Y. 
PenaL Law §§ 221-23, dividing the crime into three degrees dependent largely on 
the type of structure burned and whether the burning was by day or night; the 
familiar practice of breaking up burglary into degrees, depending upon whether or 
not the entry is accompanied by one or more of the common law requisites of 
burglary or not; the division of murder and manslaughter into degrees based on 
such mental and other accompaniments of the homicide as whether or not the act 
was done with “ deliberately premeditated malice aforethought” (Mass. GEN. 
Laws (1921) c. 265, § 1), whether or not it was committed in the perpetration or 
attempted perpetration of specified other crimes, such as rape, arson, robbery or 
burglary, whether the means were poison (Pa. Act of April 22, 1794, § 2), or inter- 
ference with railroad tracks (N. Y. Penat Law § 1044). 
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advance of detailed rules for the guidance of the judiciary is, 
by and large, still in vogue in the American criminal court. 

The provision for pleas in mitigation or aggravation of punish- 
ment after conviction but prior to sentence represents another stage 
and method of individualization of penal treatment. This is, how- 
ever, also a crude and unreliable instrument, the appeal to judicial 
discretion consisting, as it frequently does, of one-sided emo- 
tional or irrelevant pleas to the judge rather than unbiased reports 
founded on scientific examination. Then there is the crude, me- 
chanical, unimaginative individualization of the judge who has 
made up his mind in advance to impose heavy sentences on of- 
fenders against certain laws, or on second offenders, or to place 
only offenders against certain legislation on probation, and that re- 
gardless of how often they have already failed under such extra- 
mural treatment in the past, and of how promising of redemption 
offenders against other laws might be. 

As to all these methods of “separating the sheep from the 
goats,” one may safely say that they do not constitute efficient 
instruments of that scientific individualization which we found to 
be the sine qua non to economical as well as just administration of 
criminal law. Legislative prescription in advance of detailed de- 
grees of offenses is individualization of acts and not of human 
beings, and is, therefore, bound to be inefficient. Judicial “ in- 
dividualization,” without adequate scientific facilities in aid of 
the court, is bound to deteriorate into a mechanical process of 
application of certain rules of thumb or of implied or expressed 
prejudices. 

Essence of Professor Ferri’s scheme of individualization. It 
is along the lines of an even more detailed legislative prescription 
of rules to be applied by trial courts in individualizing punish- 
ment of future criminals than exists in America today that Pro- 
fessor Enrico Ferri’s penal code commission has drafted its basic 
provision. American experience, however, both with the detailed 
definitions of the pre-indeterminate-sentence era, and with the 
indeterminate sentence as applied by judges, would suggest that 
this setting down of detailed rules of individualization by the 
legislature in advance, for the guidance of the bench in the im- 
position of sentence, is not the best road out of the. jungle of the 
present inefficient judicio-penal practice. 
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Ferri’s commission recommends that a schedule of “ conditions 
of dangerousness” and “conditions of less dangerousness ” be 
adopted for the guidance of judges in individualizing punishment. 
The basic criterion of his scholarly project for an Italian Penal 
Code, is “ the principle of the dangerousness of the offender.” *° 
The penal code and the penal and correctional institutions take 
this principle as their point of departure. This must be admitted 
to be a great stride in advance, when one compares it with the basis 
of our criminal law as expounded by Dean Pound: 


“Historically, our substantive criminal law is based upon a theory of 
punishing the vicious will. It postulates a free agent confronted with 
a choice between doing right and doing wrong and choosing freely to 
do wrong. It assumes that the social interest in the general security and 
the social interest in the general morals are to be maintained by im- 
posing upon him a penalty corresponding exactly to the gravity of his 
offense.” 77 


This existing criminal law stresses but one act of the offender, 
without going into the causes of that act or considering other 
acts or the personality of the actor. Since it thus treats a symp- 
tom instead of regarding the entire symptom complex and its 
causes, it is bound to be almost as ineffective as a medical régime 
which prescribes for a single symptom, not troubling with its 
relation to other symptoms nor with the causes of the symptoms. 

But in the light of what was said above, it must be obvious 
that to found a new penal code on the sole principle of the dan- 
gerousness of the offender ** which condition is to be arrived at 
by judicial application of a legislative schedule of ‘“ conditions 
of dangerousness ” and those of “less dangerousness”’ is open to 
objections. First, it emphasizes a single feature (although it im- 
proves upon existing practice in that that feature is a more or less 
lasting condition rather than an individual act), and, secondly, it 
employs in the work of individualization an instrument that has 
already been shown to be inadequate. 

As to the first point — which is incidental to the main discus- 
sion at this stage — if the offender is “ dangerous,” is not that but 





16 TTALIAN PROJECT, 7, 49 et S€q., 153, 183 et seq., 229 et seq., 342. 

17 Introduction to SAyvRE, op. cit. supra note 14, at xxxvi-xxxvili. 

18 The other principle Ferri employs, “social defense,” while broader is still 
subject to the above criticism, when used as Ferri proposes. 
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one feature of his personality make-up? To look only at his 
dangerousness is both unjust and unscientific. In overempha- 
sizing the social interest in the general security to the under- 
emphasis of the social interest in the individual life, it is unjust. 
The easiest way to dispose of criminals, when one stresses their 
social dangerousness, is to execute them all. But such a principle, 
standing alone, does not recognize the social justice of construc- 
tive rehabilitative work with delinquents on the basis of indi- 
vidual case-study and need. It is uneconomical, for it does not 
recognize that the most efficient way of coping with the problem, 
in the long run, is this same constructive rehabilitative effort with 
the individual delinquent, on the basis of scientific understand- 
ing. For while executed criminals do not destroy, neither do they 
build; and this latter possibility is certainly not to be ignored 
merely because the traditional, mechanical, punitive régime has 
failed to reform many criminals. Besides, if we are ever going 
to learn anything about criminal motivation, it is short-sighted 
to destroy our “laboratory material ” without study. 

It is true that, as to the penal organization, Ferri agrees with 
the soundest American thought on the problem, when he says: 
“Tn place of the traditional system of prison penalties for a fixed 
period, there must be substituted segregation for a period rela- 
tively or absolutely unlimited, while the necessary guarantees for 
individual rights are secured.” *® Nevertheless, by stressing the 
dangerousness of the offender, Ferri unduly underemphasizes the 
rehabilitative possibilities of the offender. 

Basic criterion of penal system. We would therefore substitute 
for Ferri’s basic criterion the following: The legal and institu- 
tional provisions for the protection of society must be based not 
so much upon the gravity of the particular act for which an 
offender happens to be tried, as upon his personality, that is, 
upon his dangerousness,”° his personal assets, and his responsive- 
ness to peno-correctional treatment. 





19 ITALIAN PROJECT, 15, 192. 

20 It is quite true, as Ferri points out, that the emphasis of the dangerousness 
of the offender becomes of vital significance in treating of the law of attempts. It 
is conceivable, for example, that one who attempts a crime but does not for some 
reason. bring about its completion may be a much more dangerous person than 
another whose attempt has ripened into a completed act. Both would ordinarily 
be guilty of some offense at present, but the former would be punishable far less, 
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This criterion takes account of the well known fact that a 
relatively innocuous act may happen to be, and not infrequently 
is, committed by one who fundamentally is socially dangerous, 
while a relatively serious offense (even murder) * may be com- 
mitted by one who fundamentally is no ionger socially dangerous. 
But it also takes account of the fact that when we speak of 
“personality,” rather than “crime” or “act,” we are dealing 
with a developing, dynamic phenomenon rather than a static 
fact, a complex phenomenon of which dangerousness at the time 
of conviction is but one symptom. 

The second point of criticism of Ferri’s system is more serious. 
It is doubtful whether any scheme of individualization based on 
a schedule of minute rules set down by the legislature to govern 
judges in future cases can be successful. This can no more be 
done by the legislature as to a person’s character than it can (as 
at present attempted) as to single acts. The legislature cannot 
possibly conceive in advance the subtle muances that distinguish 
different offenders from each other, nor the types or lengths of 
treatment required by various individuals. What the legislature 
can do is to set down certain broad penological standards and 
leave to trained judges, psychiatrists, and psychologists, forming 
a quasi-judicial treatment body, the application of those standards 
in the individual case. 

An examination of the details of Ferri’s scheme will indicate 
that this criticism is sound. In accordance with his policy of em- 
phasizing the dangerousness of the offender and at the same time 
providing for “ necessary guarantees ” of individual rights, Ferri 
furnishes an elaborate, narrowly-defined schedule of “ conditions 
of dangerousness ” and “conditions of less dangerousness,” to 
be prescribed by the code in advance and to be applied by judges 
as a basis for computation of the type and length of the indi- 
i.e., only for an attempt, the latter for the more serious, completed crime. But the 
question is, shall dangerousness be the sole criterion, and provided for in the sub- 
stantive law, or by its inclusion among the “ conditions of dangerousness,” or shall 
its recognition, together with the many other factors disclosed by scientific examina- 


tion of the individual case, be by a “treatment board” with wide administrative 
discretion? See p. 475, infra. 

21 Mrs. Jessie D. Hodder, one of the foremost prison administrators in the 
country, has on several occasions said that the inmates of her institution (The 
Massachusetts Reformatory for Women) who make the least trouble and who are 
the most trustworthy are those who have committed certain types of homicides. 
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vidual convict’s incarceration. At the same time, he stresses the 
necessity of “segregation for a period relatively or absolutely 
unlimited.”’ The “degree of dangerousness” is to “be de- 
termined according to the gravity and modalities of the offense, 
the determining motives and the personality of the offender.” * 

From a perusal of the items quoted in the footnote, it must 
be admitted that Professor Ferri and his colleagues have evidenced 
an enviable ingenuity in analyzing and defining the conditions 
of “ dangerousness ” and “less dangerousness ” to be used as a 
schedule of individualization by judges. It will be noticed, how- 





22 ITALIAN PROJECT, 153, 342. The following are the “circumstances which 
indicate a greater dangerousness in the oifender ”: 

*(z) Dissoluteness or dishonesty of prior personal, family or social life; (2) 
Prior judicial and penal record; (3) Abnormal organic and mental conditions be- 
fore, during and after the offense, which do not constitute mental infirmity and 
which reveal criminal tendencies; (4) Precocity in committing a grave offense; (5) 
Having acted through ignoble or trivial motives; (6) Family and social relation- 
ship with the injured or damaged party; (7) Deliberate preparation of the offense; 
(8) Time, place, instruments, manner of execution of the offense, when these have 
rendered more difficult the defence by the injured or damaged party or indicate 
a greater moral insensibility in the offender; (9) The execution of the offense by 
means of ambush or stratagem or through the commission of other offenses or by 
abusing the aid of minors, the deficient, the unsound of mind, the alcoholic, or 
by employing the assistance of other offenders; (10) The execution of the offense 
during a public or private calamity or a common danger; (11) Having acted by 
pre-arranged complicity with others; (12) Abuse of trust in public or private mat- 
ters or malicious violation of special duties; (13) Execution of the offense on things 
confided to the public good faith or kept in public offices or destined for public 
utility, defence or reverence; (14) Abuse of personal conditions of inferiority in the 
injured party or of circumstances unfavorable to him; (15) HaWing aggravated the 
consequences of the offense or having through the same act and not by mere acci- 
dent damaged or injured more than one person, or having through one and the 
same crime violated various provisions of law, or the same provision of law at vari- 
ous times, by acts carrying out one and the same resolve; (16) Blameworthy con- 
duct after the offense towards the injured or damaged party or his relations, the 
person present at the time of the offense or those who gathered at the time of the 
offense; (17) In offenses by imprudence (negligence) having caused the damage in 
circumstances which made it very probable and easy to foresee.” ITALIAN PROjECT, 
153-54, 342-43. 

The following circumstances are presumed to indicate “less dangerousness in the 
offender ” : 


“ (1) Honesty of prior personal, family and social life; (2) Having acted from 
excusable motives or motives of public interest; (3) Having acted in a state of ex- 
cusable passion or of emotion through intense grief or fear or impulse of anger 
unjustly provoked by others; (4) Having yielded to a special and transitory op- 
portunity or to exceptional and excusable personal or family conditions; (5) Having 
acted in a state of drunkenness or other form of intoxication not to be foreseen by 
the offender, through transitory conditions of health or through unknown material 
circumstances; (6) Having acted through suggestion coming from a turbulent 
crowd; (7) Having used, spontaneously and immediately after having committed 
the offense, all exertion to diminish the consequences or to make good the damage. 
even in part, if it be done with sacrifice of one’s own economic condition; (8) 
Having in repentance confessed the offense not yet discovered or before being in- 
terrogated by the judge, or having in repentance presented oneself to the authorities 
immediately after the offense.” ITALIAN PROJECT, 154, 344-45. 
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ever, that practically all of the “ circumstances ” listed are those 
mental and physical accompaniments of the criminal act itself 
which today are taken into account in definitions distinguishing 
degrees of crimes in American penal statutes, or as conditions in 
aggravation or mitigation of sentence, or by some judges in de- 
termining fitness for probation, by some prison officials in deal- 
ing with prisoners within the institution, by some parole boards 
in considering their release on parole; ** and it is a serious ques- 
tion whether more is not lost than gained by removing the appli- 
cation of such criteria from the discretion of the last-named 
agencies and putting the criteria into the code to be applied by 
judges. For example, to the extent that it substitutes the appli- 
cation of criteria of dangerousness and less dangerousness at the 
time of original sentence for application of similar criteria at a 
later stage, the procedure provided for is inferior to that of the 
better parole boards. How can a judge possibly know in ad- 
vance how long it will take to rehabilitate a person or even what 
type of institutional or extra-mural régime is required, without 
a provision for observation of the progress of treatment, and for 
the trial and error method of continuous modification of treat- 
ment in the light of results? ** In Ferri’s scheme not only are 





23 The schedules of “dangerousness” and “less dangerousness” are further 
complicated by exceptions and special provisions. Thus chapter III, Art. 74, pro- 
vides that “ the judge shall apply the sanction set forth for each offense within the 
limits established by the law and according to the criteria of Art. 20” (see note 22, 
supra), with certain elaborate exceptions. 

24 While provision is made for “ conditional condemnation ” (analogous to sus- 
pension of execution of sentence), and “ judicial pardon,” and while at varying 
periods application may be made by inmates to the judge for “ conditional release ” 
(parole), still, as to these functions as well as the original determination of the 
length of incarceration, Ferri sets down in advance a sort of penal mathematic by 
which the judge is more or less mechanically bound. Thus, Art. 83 provides: “ The 
person sentenced to simple detention, to the workhouse, or agricultural colony for 
minors, or to simple or rigorous temporary segregation for a minimum not less than 
three years, may, after serving such period as corresponds to one half of the dif- 
ference between the minimum and the maximum, and at least two thirds where he 
be an habitual offender, apply for release on condition. The convicted person who 
has been sentenced for one offense only and is not a recidivist and who has been 
placed [by the penal institution] in the category best, may apply for conditional 
release after he has served a period corresponding to one third of the difference be- 
tween the minimum and the maximum. The person sentenced to rigorous segrega- 
tion for a period absolutely unlimited for an ordinary offense, may apply for release 
on condition after twenty years; the habitual offender after twenty-four [Note the 
arbitrary precision.] years; the social-political offender after ten years.” — ITALIAN 
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the criteria solely those of ‘ dangerousness,”’ but the prisoner is 
permanently labeled in advance of treatment. 

Such detailed legislative prescription of criteria to be judicially 
applied to individual cases constitutes a peculiarly unsatisfactory 
and confusing solution of the dilemma of which judicial discretion 
is one horn and detailed legislative prescription the other. Sub- 
sequent articles of the Code only increase the confusion. They 
provide for the judicial application of the “sanctions” ** in a 





Project, 165, 356. Other articles provide for application for release from various 
types of institutions to be made not before nine and three years, respectively; and 
give the judge power “to shorten by not more than one-third ” the various terms 
provided for, after considering the mode of the offense and the personality of the 
offender. 

25 Ferri’s code provides an elaborate set of punishments (“sanctions”) which 
must be taken into account by judges in connection with the conditions of dan- 
gerousness and “ less dangerousness,”’ thus further complicating the process of indi- 
vidualization, For ordinary offenses by majors over eighteen: The mulct (a species 
of fine) ; local relegation (prohibition from residence in the place of the offense 
for from three months to three years) ; confinement (compulsion to reside in the 
commune named in the sentence, which must be “ distant not less than too kilo- 
metres ” from that where the offense occurred, where the injured party resides, and 
from the offender’s residence) ; obligatory day labor (in workhouse or agricultural 
colony, without night detention, for from one month to two years) ; simple segre- 
gation in workhouse or agricultural colony (with compulsory industrial or agricul- 
tural day labor and night isolation, for from three months to fifteen years, the 
type of labor to conform to “the previous life and aptitudes for labor” of the 
convict) ; rigorous segregation in “an establishment of seclusion” (with compul- 
sory day labor and night isolation for from three to twenty years, or for an inde- 
terminate period but not less than ten years, if “temporary,” and for life if “‘ per- 
petual”). For social-political offenses by majors: General relegation (banishment 
from Italian territory for from three months to ten years); simple detention 
(“isolation during the night and, on request of the prisoner, also during the day, 
in a special establishment,” for from one month to ten years, the prisoner being at 
liberty to choose one of the forms of labor provided and to have other privileges) ; 
rigorous detention (which is indeterminate for from two to fifteen years, but may 
also be for not less than ten years). For juvenile offenders: Supervised freedom, 
professional correctional school or schoolship, workhouse or agricultural colony for 
minors, house of custody. For majors in a state of “ mental infirmity ”: House of 
custody (night isolation with compulsory industrial or agricultural day labor, 
when possible, for at least one year, “ under the direction of a physician expert 
in criminal anthropology”); criminal insane asylum (same régime for at least 
three years) ; special labor colony (for alcoholics and “ others infirm of mind”; 
régime of “‘ simple ” or “ rigorous ” segregation “ for a period equal to that of the 
simple or rigorous segregation applied for the offense committed”). ‘“ Comple- 
mentary sanctions” (where they do not constitute sanctions standing alone): 
Special publication of the sentence, suspension from exercise of trade or profession, 
interdiction from public office, expulsion of foreigner, “ caution for good behavior ” 
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manner that would transform the judge into a computer of his 
own sum of discretion in different types of cases.” 

The details given in the footnotes abundantly indicate the 
mechanical nature of the individualization provided for. They 
are quite on a parity with the traditional practice in the criminal 
law which Dean Pound has criticized as based on an erroneous 
assumption.” While ostensibly reforming this situation, what 
does Ferri’s scheme propose but the substitution of minute rules, 
mechanically to be applied by judges, the difference being that 
now, instead of the legislature measuring the exact gravity of the 
offense in advance, it is provided that it measure the exact dan- 
gerousness of every type of offender in advance. The practice is 
so mechanical and complicated in its conception that one has a 
picture of a judge checking up whether, say, “circumstances of 
greater dangerousness,” numbered 1, 3, 7 and 14, and “circum- 
stances of less dangerousness,” numbered 5, 9 and 11 are ap- 





(depositing money or mortgage conditioned upon good behavior within probation- 
ary period of from two to five years). IraLt1aN PRojJEcT, 158-61, 348-52. 

26 These provisions completely demonstrate the underlying weakness of the 
Ferri proposal for individualization of punishment: 

“Tf there occurs only one circumstance of greater dangerousness, the judge shall 
apply the sanction in a measure not less than half between the minimum and the 
maximum set forth for the offense committed by the accused. 

“ Tf there concur more than one circumstance of greater dangerousness, the judge 
shall apply the maximum of the sanction and shall be empowered to exceed it, but 
not beyond one third. 

“ If the circumstances of greater dangerousness be exceptionally grave the judge 
shall be empowered to apply the sanction of the next grade of severity.” ITaALrian 
PROJECT, 163, 354. 

Articles 76 and 77 similarly set down detailed directions for a perplexed judge’s 
penal arithmetic: 

“If there occurs only one circumstance of less dangerousness the judge shall 
apply the sanction in a measure less than half between the minimum and the 
maximum. 

“Tf there concur more than one circumstance of less dangerousness the judge 
shall apply the minimum of the sanction and shall be empowered to lower it, but 
not beyond one third. 

“Tf the circumstances of less dangerousness be exceptionally important, the 
judge shall be empowered to apply the sanction which is immediately inferior in 
gravity or else the judicial pardon according to art. 82. 

“Tf there occur together circumstances of greater dangerousness and circum- 
stances of less dangerousness, the judge shall establish which are prevalent, in order 
to graduate the dangerousness of the accused and to apply .. . the sanction best 
adapted to his personality.” IraL1an Project, 164, 354. 

27 See supra p. 468. 
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plicable to a defendant before him, ascertaining which of the 
numerous “sanctions” or combinations thereof are pertinent, 
then using a computing machine to figure out just how much in- 
carceration the so-called “ unlimited” sentence really calls for. 
Both in making such provisions to be used at the time of sen- 
tence in a judicial computation of the length of incarceration * 
and in setting down a schedule of periods of time before which 
prisoners may not apply for conditional release, the purpose of 
individualized treatment is largely defeated. 

Machinery of individualization. ‘This discussion brings us to 
the conviction that instead of the penal code setting down in 
advance, and in great detail, rules of “ dangerousness ” and “ less 
dangerousness,” numerous “sanctions,” and mathematical for- 
mulae for figuring out sentences and determining the length of in- 
carceration and time for release from custody on the basis of such 
rules —all this practice to be resorted to by a trial judge —we 
must seek some instrumentality which will retain the essence as 
well as the name of individualization. But this does not mean 
that to provide for true individualization the treatment of: the 
offender must be left to judges or other officials wholly without 
guidance and without control as to the length or nature of that 
treatment. A more promising method out of the dilemma than 
the Italian must probably be based upon four principles which 
should underlie individualizing criminal procedure: 

(1) The treatment (sentence-imposing) feature of the pro- 
ceedings must be sharply differentiated from the guilt-finding 
phase. (2) The decision as to treatment must be made by a 
board or tribunal specially qualified in the interpretation and 
evaluation of psychiatric, psychological, and sociologic data. 
(3) The treatment must be modifiable in the light of scientific 
reports of progress. (4) The rights of the individual must be 
safeguarded against possible arbitrariness or other unlawful 
action on the part of the treatment tribunal. 

As to the first point, although it has long been urged by 
psychiatrists, it was not until the Ninth International Prison 
Congress of London, in 1925, that the following resolution was 
adopted: 





°8 The determination, in advance, of how long the anti-social patient will be 
confined in the peno-correctional hospital! 
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“ The trial ought to be divided into two parts: In the first the ex- 
amination and decision as to . . . guilt should take place; in the second 
one the punishment should be discussed and fixed. From this part the 
public and the injured party should be excluded.” *° 


This resolution expresses the general recognition that while the 
public may be concerned with the trial proceedings, the inquiries 
pertaining to treatment should be of a scientific, non-sensational 
nature not deliberately accommodated, as sd many modern trials 
are, to the greedy appetites of “ yellow journalism.” 

The second principle has abundant reason to support it. While 
a legally trained judge can act as an impartial referee during 
a technical trial, ruling upon the exclusion or inclusion of evi- 
dence, giving a legally unimpeachable charge to the jury, and per- 
forming similar functions, his education and habit of mind have 
not qualified him for the more difficult task of determining the 
type of treatment best suited to the individual delinquent on the 
basis of reports of scientific investigations. It would therefore 
seem that the work of the ordinary criminal court should cease 
with the finding of guilt or innocence. Recognition of the illogical 
and unscientific present procedure led us to propose the estab- 
lishment of a ‘‘ Socio-Penal Commission,” *° or treatment board 
to be composed, say, of a psychiatrist or psychologist, a sociolo- 
gist and a lawyer. Such a tribunal would begin to function 
beyond the point where the substantive and procedural criminal 
law has prepared the case for the imposition of sentence. The 
primary duty of such a board would be to determine the psy- 
chiatric, social, or peno-correctional treatment appropriate to 
the individual delinquent, as well as its duration. But such treat- 
ment and its duration would, in accordance with the general es- 
sence of the treatment board idea, have to be extremely flexible. 





29 Prison Ass’N OF New York, E1GHTy-First ANNUAL REPORT (1926) 74. 

80 “The jury could still pass upon the mental element of the crime — the mens 
rea; —but the work of scientific determination of the peno-correctional conse- 
quences of conviction by a jury, would be lodged in a skilled, administrative board 
specially qualified for such a task.” GLiuecK, MENTAL DISORDER AND THE CRIMINAL 
Law (1925) 486. So practical a statesman as Governor Smith of New York has 
recently urged the adoption of a treatment board device as a fundamental reform 
of existing practice. See N. Y. Times, Dec. 8, 1927 (address before New York 
Crime Commission) ; ibid., Jan. 5, 1928 (Annual Message). 
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This treatment tribunal would perform its functions on the 
basis of psychiatric, psychological and social reports of the in- 
vestigations of each delinquent. 

The third principle of wise individualization — modifiability 
of the length and type of treatment in the light of progress there- 
under — is dictated by the logic of the foregoing. For a treat- 
ment tribunal to carry out its functions more intelligently than do 
the present criminal courts it is not only necessary that it be an in- 
dependent, specially qualified body, but that it evolve methods 
for the observation of the individual delinquent’s progress under 
the treatment originally ordered, so that, if necessary, such treat- 
ment may be modified, much as the physician modifies treatment, 
in the light of progress.** Probably periodic reports upon, and 
review of cases as a routine procedure of the treatment board 
would have to be provided for. 

The fourth proposition raises the greatest technical difficulties. 
Here one must look to the fertile field of administrative law for 
devices which with appropriate modification can be adapted to 
criminal procedure. Indeed it must already be evident that the 
problem in its essence is analogous to those of various types of 
administrative instrumentalities. At least that phase of criminal 
law and procedure which begins with the sentencing function 
has or should have some of the earmarks of what is commonly 
called “‘ administrative law.” First, it is “public law”; that is, 
‘it involves the relationship of the individual to the state, or the 
social interest in the general welfare (security), instead of private 
litigation. Secondly, it contains an element of “ preventive jus- 
tice,” in that, for effectiveness, it requires continuity of effort 
with an aim to prevention of recidivism. The present procedure 
discharges criminals from penal institutions automatically, with- 
out much regard to whether or not further crime might be pre- 
vented by their continued incarceration. As long as the end of 
criminal procedure was punishment for the sake of punishment 





31 We do not by this mean to suggest that all criminals are “sick people”; 
but that the same common sense that dictates observation of the results of treat- 
ment of various types in medicine is necessary (perhaps even more so) in the case 
of peno-correctional treatment of the individual offender. In brief, we are in a 
realm where the trial and error method will have to be resorted to. .What must at 
all events be avoided is the present practice of slapping a man into prison and then 
forgetting him until he is again brought into court. 
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or even for the sake of prevention and deterrence as ordinarily 
conceived, the notion of continuity of treatment did not enter the 
minds of legal scholars; and indeed few students of criminal law 
seem even today to be aware of the vital significance of this point. 
The sentence disposed of the convict until the end of the precise 
term prescribed in advance by a legislature which fatuously 
measured the length of punishment to make it just enough to 
restore the imaginary “ balance” of the disturbed “ jural order.” 
In the meantime the convict was forgotten until his next ap- 
pearance in court; and even then his past misconduct was fre- 
quently unknown to the trial judge. Nobody concerned himself 
with the response of the prisoner to the dosage of punishment 
prescribed him by this judicial medicine man. Unfortunately the 
use of the past tense in this criticism is not precisely justified; 
many legislatures still prescribe the length of punishment in ad- 
vance, and many trial judges still mechanically apply this treat- 
ment without ever going near the penal institutions to which they 
daily sentence criminals. A third evidence of the administrative 
law essence of the problem is that criminal procedure, beginning 
with the stage of sentence, if it is to be at all effective, requires 
technical experts learned in matters outside of the ken of the 
law — psychiatrists, psychologists, social workers, penologists. 

Finally, when once we recognize that punishment qua punish- 
ment does not bring about the desired result of protection of 
society, and that constructive individualized treatment of of- 
fenders against the law is more likely to achieve it, we are met 
with the basic problem in administrative law — the need and the 
methods of safeguarding individual rights against the possible 
arbitrary action of a technically skilled, yet “all too human,” 
administrative board. 

In the light of these evidences of the administrative essence 
of penal procedure, it is surprising that Continental criminolo- 
gists, such as Ferri, have resorted to the clumsy device described 
above — legislative prescription of detailed rules of individual- 
ization — as a way out of the dilemma of free judicial discretion 
versus protection of individual liberty. The field of administra- 
tive law would have suggested the much more simple and effective 
device of a treatment board. Discussion of the scope of such 
a tribunal’s jurisdiction, its manner of functioning, its relation to 
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existing services (parole, probation, peno-correctional régimes), 
and, above all, the legal means for safeguarding individual rights 
against possible arbitrariness on the part of the treatment body 
is beyond the scope of this paper.** The idea raises many vexing 
problems of policy and law, and much thorough-going study will 
be required to sketch in the vital details. 

To make the work of such a treatment body effective, a tem- 
porary detention institution or “ clearing house” manned by able 
psychiatrists, psychologists and social investigators would have 
to form an integral part of the board’s equipment.** Careful 
records of examinations and field investigations of each offender 
would have to be maintained. Above all, however, the actual 
work of peno-correctional treatment — probation, institutional 
régimes, parole — would have to be greatly improved, and new 





32 Without discussing possible means of “ judicialization of the administrative 
act” of determination of appropriate treatment for every “ individual delinquent,” 
it may be said that in general the solution of this problem probably involves, first, 
the definition of broad legal categories of a social-psychiatric nature within which 
the treatment board will classify individual delinquents; secondly, the safeguard- 
ing of individual rights by permitting the defendant to have counsel and witnesses 
(of fact and opinion), and to examine psychiatric and social reports filed with the 
tribunal, while at the same time avoiding a technical, litigious procedure, hide- 
bound by strict rules of evidence; thirdly, provision for judicial review of the 
administrative action of the treatment tribunal when it is alleged to have acted 
“arbitrarily ” or otherwise unlawfully. I am indebted to Prof. Felix Frankfurter’s 
course in Administrative Law for valuable clues as to the intricacies of this general 
problem and hints as to the direction which its solution will probably take. 

CoLLIN, op. cit. supra note 2, at 189, rightly points out that since, under Ferri’s 
system of minute legislative prescriptions, judges will not be called upon to “ inter- 
pret the will of the legislator” but to investigate the nature of the individual de- 
linquent, the course of judicial decision (“la jurisprudence”) “ will have to adapt 
itself constantly to the evolution of scientific doctrines,” presenting the dangerous 
alternative that, either the course of decision will have to follow step by step the 
development of science, “ which would give rise to the most conflicting and per- 
haps most erroneous decisions,” or judges will have to continue to apply the ideas 
of the framers of the project, “ at the risk of maintaining, in the courts of justice, 
a scientific system abandoned by the majority of scholars.” The system proposed 
herein will avoid at least the latter difficulty; since the content of the social- 
psychiatric categories could change with the advance of science, which advance it 
is presumed would be reflected in the techniques of the experts attached to the 
treatment tribunals. The former difficulty could be minimized by providing for 
a specialized appellate tribunal which would tend to unify the findings of the dif- 
ferent treatment boards of a state, and for frequent conferences of the officials and 
associated scientists of the boards, for exchange of ideas on policy and treatment. 

33 The training of this personnel is a sine qua non to the success of the entire 
project. Present training facilities and prejudices are not suitable. 
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devices experimented with. The possibilities of various types 
of the newer psychotherapy in the treatment of offenders, for ex- 
ample, have thus far been practically ignored by those who deal 
with the problems of penology. Nor have different schemes of 
inmate self-government been sufficiently experimented with. 

The substantive law. The system briefly sketched above would 
not necessarily involve changes in the substantive law; but no 
doubt modifications would gradually be suggested on the basis 
of carefully accumulated, scientific experience with treatment. 
Modifications in substantive law have not infrequently followed 
in the wake of procedural changes. Perhaps, eventually, the basic 
mode of analysis of crimes into act and intent, which Dean Pound 
has pointed out to be faulty,** will be radically modified. One can 
conceive, for example, that the effective operation of the type 
of board described will have its influence on the “ tests” of the 
irresponsibility of the insane; it might even render them super- 
fluous. It would probably also have its effect on the reduction 
of the number and variety of “ degrees” in the definition of homi- 
cide, robbery, rape, larceny, and so on. It might, further, in- 
fluence the substantive law of attempts. The minute splitting 
up of offenses into degrees and the distinguishing of attempts from 
completed criminal acts, with the meticulous setting down of 
supposedly appropriate dosages of punishment, belongs to an era 
when punishment based upon degrees of “ vicious will” as re- 
flected in types of crime was thought to be the only or best means 
of coping with anti-social behavior. 

Indeterminate sentence. The system under consideration 
should logically have as a basic provision a wholly and truly 
indeterminate sentence.*° The present “ indeterminate sentence ” 





84 “ We know that the old analysis of act and intent can stand only as an arti- 
ficial legal analysis and that the mental element in crime presents a series of diffi- 
cult problems.” Pounp, CRIMINAL JUSTICE IN CLEVELAND (1922) 586. 

85 One of the most important resolutions adopted by the Ninth International 
Prison Congress in 1925 was “ that the indeterminate sentence is the necessary con- 
sequence of the individualization of punishment and one of the most efficacious 
means of social defence.” Prison Ass’N or New York, Eicuty-Frirst ANNUAL 
Report (1926) 73. 

Joseph F. Scott, formerly superintendent of reformatories for New York, in 
discussing the origin of the first American indeterminate sentence law in New. York, 
says that Mr. Brockway’s original draft of the bill in 1877 “ embodied an indeter- 
minate sentence without limitation, which was approved by the board of managers 
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is indeterminate only within maximum-minimum limits or em- 
braces variations of this principle. The so-called indeterminate 
sentence of Ferri is, as was indicated, even less satisfactory. But 
even if concessions will have to be made to public opinion in such 
matters as murder and rape (that is, even if, as to certain serious 
offenses, minimum limits of an indeterminate sentence will have 
to be retained), the system ought to work more effectively than 
the present order. Similarly, if concessions will have to be made 
to public opinion in regard to such crimes as larceny (that is, 
even if, as to certain less serious offenses, maximum limits of an 
indeterminate sentence will have to be retained) the machinery 
ought to operate more satisfactorily than the present régime. 
It should constitute a promising as well as interesting social ex- 
periment. 


SUMMARY 


The underlying principles of a rational penal code are: 


1. Society should utilize every scientific instrumentality for self-pro- 
tection against destructive elements in its midst, with as little inter- 
ference with the free life of its members as is consistent with such 
an aim. 

2. To put this principle into practice, scientific individualization of 
peno-correctional diagnosis and treatment is necessary. 

3. Professor Ferri’s scheme of judicial individualization on the basis 
of a detailed legislative schedule of “ conditions of dangerousness ” and 
“conditions of less dangerousness” and a penal calculus is unsatis- 
factory. Individualization should be effected by a scientifically quali- 
fied treatment board, to begin to function after the individual offender 
has been found (or has pleaded) guilty in the existing criminal court. 
In addition to the original disposition of cases, the treatment tribunal 





and incorporated in their report to the legislature. But, previous to its introduction 
in the legislature, fearing that the bill in this form might not pass, the draft was al- 
tered, limiting the sentence to ‘the maximum term provided by law for the crime 
for which the prisoner was convicted and sentenced.’” This has been the model for 
all subsequent legislation on the subject. Superintendent Scott was of the convic- 
tion, in 1910, that, “ Undoubtedly, had the section containing the indeterminate 
sentence clause as originally drafted been left in the bill, it would have become law, 
as drafted, and would have given to us the purely indeterminate sentence which we 
have not been able to obtain up to the present time.” Scott, American Reforma- 
tories for Male Adults in HENDERSON, PENAL AND REFORMATORY INSTITUTIONS 
(1910) 89, 94. 
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should periodically review the progress of offenders under treatment, 
modifying the original prescription (‘‘ sentence’) if found necessary. 
The board should utilize existing scientific facilities (psychiatry, psy- 
chology, social work) in individualization. 

4. Provision is necessary for protecting individual rights against pos- 
sible arbitrariness or other unlawful conduct of the treatment board. 

5. Certain modifications in substantive law may be expected to result 
from this basic change in procedure, and these, together with a truly 
indeterminate sentence provision and improvements in peno-correctional 
practice, would facilitate the work of the treatment body. 


Sheldon Glueck. 


Harvarp UNIVERSITY. 





THE HISTORIC BASIS OF DIVERSITY JURISDICTION 483 


THE HISTORIC BASIS OF DIVERSITY 
JURISDICTION * 


Y is it,” inquired James Bradley Thayer with reference 

to the jurisdiction of the federal courts in cases of diverse 
citizenship, “ that a United States court is given this duty of ad- 
ministering the law of another jurisdiction? Why did the States 
allow it? Why was it important that the United States should 
have it?” * These questions are not purely academic. In 1914 a 
committee aiming to secure greater efficiency in the administration 
of justice mentioned the diversity jurisdiction of the federal courts 
as one of the principal obstacles that lay in the way of attaining 
that end.’ Signs are not wanting that Congress is aware of the 
problem, and that legislation of some sort or other is not far off. 
Legislation, if it is to be intelligent, must begin by asking the 
same questions that were asked, but not answered, by Professor 
Thayer.* When we know why the federal courts were given this 
jurisdiction and how they handled it in their early years, we shall 
have taken one small step toward understanding the problem of 
today. 





* The writer desires to acknowledge his very great indebtedness to Professor 
Felix Frankfurter of the Harvard Law School, both for suggesting the subject of 
this paper and for constant help in its preparation. 

1 Thayer, The Case of Gelpcke v. Dubuque (1891) 4 Harv. L. Rev. 311, 316. 

2 The Committee consisted of Charles W. Eliot, Louis D. Brandeis, Moorfield 
Storey, Adolph J. Rodenbeck, and Roscoe Pound. It said: “ In those parts of the 
country in which resort to the federal courts in cases of diversity of citizenship is 
common the concurrent jurisdiction of state and federal courts on the ground of 
diverse citizenship often causes much delay, expense, and uncertainty. ... More- 
over, the difference in the view which state and federal courts respectively take as 
to the law applicable to the same case results in irritation which has somewhat im- 
paired the usefulness of the federal courts in some localities.” Prezmmmnary RE- 
PORT ON EFFICIENCY IN THE ADMINISTRATION OF JUSTICE (1914) 28. 

3 See Frankfurter and Landis, The Business of the Supreme Court of the United 
States (1927) 40 Harv. L. Rev. 834, 871. 

* Thayer contented himself with citing Hamilton’s discussion in No. 80 of 
Tue Feperatist. It is true, of course, that the latter’s explanation of diversity 
jurisdiction on the basis of local prejudice has been written into the Constitution 
by judicial decision. See the quotation from Bank of the United States v. Devaux, 
5 Cranch 61, 87 (U.S. 1809), infra p. 492. 
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I 


“ The judicial Power shall extend . . . to Controversies .. . 
between Citizens of different States.” ° 


Unlike many of the clauses of the Constitution, the provision 
with which we are to be concerned in this study was not a product 
of difficulties that had been acutely felt under the Confederation ° 
A search of the letters and papers of the men who were to frame 
the Constitution does not reveal that they had given any large 
amount of thought to the construction of a federal judiciary. Cer- 
tain it is that diversity of citizenship, as a subject of federal 
jurisdiction, had not bulked large in their eyes. 

Nor are the records of the Convention fruitful to a student of 
the diversity clause.’ The so-called Patterson plan, introduced 
on behalf of the small states on June 15, 1787, contained no pro- 
vision for diversity jurisdiction. The plan which is attributed 
to Pinckney was identical in this respect, though it added to the 
grant of jurisdiction in cases in which a foreigner was a party and 
in which the application of a treaty was involved, jurisdiction in 


cases of “ general commercial or marine Laws.” ° Even Hamilton, 





5 U. S. Constitution, Art. III, § 2(1). 

6 In two sorts of matters the need for a federal judiciary had been felt. 
(1) Several states had failed to give foreigners proper protection under the treaties 
concluded with England at the end of the Revolution. See Nevins, THE AMERICAN 
States DurING AND AFTER THE REVOLUTION (1924) 644-56; FARRAND, THE FRAM- 
ING OF THE CONSTITUTION (1913) 46. ‘Local animosity was so great that only 
national tribunals could compel the enforcement of a national treaty. (2) There 
was a general feeling in favor of centralizing the administration of maritime law. 
By article IX of the Articles of Confederation, Congress was authorized to estab- 
lish a court for the trial of piracy and felony on the high seas and for determining 
appeals in prize cases. For the history of the court established in pursuance of this 
authority, and, in particular, for its losing fight with the Pennsylvania courts in 
the case of The Active, see Jameson, Essays on ConsTITUTIONAL History (1889) 
1-45; Davis, Federal Courts Prior to the Adoption of the Constitution, 131 U. S. 
xix (1889). 

7 Compare the remark of Charles Lee, arguendo, in Hepburn v. Ellzey, 2 
Cranch 445, 450 (U. S. 1805): “ The jurisdiction given to the federal courts in 
cases between citizens of different states, was, at the time of the adoption of the 
constitution, supposed to be of very little importance to the people,” with the more 
accurate statement of Professor Farrand: “To one who is especially interested in 
the judiciary there is surprisingly little to be found in the records of the convention.” 
FARRAND, FRAMING OF THE CONSTITUTION (1913) 154. 

8 x FARRAND, RECORDS OF THE FEDERAL CONVENTION (IQII) 242, 244. 

® 2 ibid. 157. The reason for the grant of jurisdiction in cases involving the 
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who later was to derive diversity jurisdiction by syllogistic logic 
from the privileges and immunities clause, contented himself at 
this time with the creation of a Supreme Tribunal to have original 
jurisdiction in all cases of capture, and an “ appellative ” jurisdic- 
tion in cases involving the revenues of the general government or 
the citizens of foreign nations.*® The source of diversity jurisdic- 
tion, like that of so many other features of the new government, is 
to be found in the famous Virginia plan. 

The textual history of the diversity clause begins with the intro- 
duction of certain resolutions by Randolph on May 29, 1787. The 
ninth of these resolutions provided that a national judiciary be 
established with jurisdiction, inter alia, “to hear cases ... in 
which foreigners or citizens of other States applying to such juris- 
dictions may be interested.” ** But this provision did not have 
entirely clear sailing in the Convention. On June 13, in Commit- 
tee of the Whole, Randolph, seconded by Madison, moved to 
amend this section so as to read: 


“That the jurisdiction of the national Judiciary shall extend to cases 
which respect the collection of the national revenue, impeachments of 
any national officers, and questions which involve the national peace 
and harmony.” 7” 


This was passed, and the resolution, now become the thirteenth, 
was favorably reported by the Committee. On July 18, it was still 
further amended, this time on Madison’s motion, so as to read: 


“That the jurisdiction of the national Judiciary shall extend to cases 
arising under laws passed by the general Legislature, and to such other 
questions as involve the National peace and harmony.” 78 


In this form the resolution was reported by the Convention to the 
Committee of Detail. 

It would be dangerous to conclude from the failure of these two 
amendments to mention diversity jurisdiction, in ipsis verbis, that 
the framers of the Virginia plan had abandoned it as a part of their 
program. To be sure, it hardly seems that a dispute between a 





rights of foreigners under treaties and in admiralty cases has already been seen. 
See note 8, supra. It is possible to find in the provision as to “ general commercial ” 
law the germ of what was later to become perhaps the most fruitful source of dis- 
cord in the entire field of diversity jurisdiction. 

10 y FARRAND, RECORDS 292. 12 1 ibid. 223-24. 

il 1 ibid. 22. 13 2 ibid. 39. 
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New Yorker and a Rhode Islander on a five hundred dollar note 
would, even in 1787, be a question involving “ the National peace 
and harmony.” Furthermore, the apathy which the Virginians 
later exhibited in defending the diversity clause ** would render 
it easy to believe that they had at this time determined to abandon 
diversity of citizenship as a subject of federal jurisdiction. But 
it seems more reasonable to interpret the change as indicating 
simply that the authors of the plan were not sure of the details 
and wished time for consideration.** Thus, the original plan had 
likewise provided for federal jurisdiction in cases of piracies and 
felonies on the high seas and captures from an enemy; there is no 
specific provision for these in the amended resolution, and yet we 
may be sure that there was no intention to strip the federal judi- 
ciary of these powers.*® Furthermore, Yates reports that in in- 
troducing his amendment of June 13, 


“Gov. Randolph observed the difficulty in establishing the powers of 
the judiciary — the object however at present is to establish this ;prin- 
ciple, to wit, the security of foreigners where treaties are in their favor, 
and to preserve the harmony of states and that of the citizens thereof. 
This being once established, it will be the business of a sub-committee 
to detail it.” *” 


In the Committee of Detail, the diversity clause obtained a new 
lease of life. Randolph included it in his draft.** James Wilson, 
who was later to be the most enthusiastic defender of this clause 
of the new Constitution, embodied a similar clause in his own 
scheme.’® The Committee reported back the section on the judi- 
ciary in almost the exact form which Wilson had sketched out, 
and, with the exception of some minor amendments,” the section 
was accepted by the Convention. Mr. Baldwin of Georgia told 
Ezra Stiles in December that the delegates had been “ unanimous 





14 See infra p. 487. 

15 This interpretation is confirmed by a letter prepared in later years by Madi- 
son to be sent to Tyler, in which he says that “questions involving ‘the Nat! 
peace and harmony,’” was a euphemism for subjects that “ might be specified by 
the Convention as proper to be referred to the Judiciary.” 5 Doc. Hist. Const. 
(1905) 379, 386. 

16 See note 6, supra. 18 2 ibid. 137, 146. 

17 y FARRAND, RECORDS 238. 19 2 ibid. 172. 

20 The only one of these which has the least importance in the present connec- 
tion, was a change of phraseology from “the jurisdiction of the Supreme Court 
shall extend ” to “ the Judicial Power shall extend.” 2 FARRAND, RECORDS 422, 425: 
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also in the Expedy & Necessy of a supreme judiciary Tribunal of | 
universal Jurisdiction — in Controversies of a legal Nature be- 
tween States — Revenue — & appellate [sic] Causes between sub- 
jects of foreign or different States.” ** 









II 


Whatever the unanimity had been on the floor of the Conven- 
tion it certainly was not reflected in the debates in the state con- 
ventions, nor in the press. On no section of the new Constitution q 
was the assault more bitter than on the provisions for the federal } 
judiciary. And while the main attack was directed to the failure | 
to make provision for trial by jury, diversity of citizenship juris- 

diction came in for its share of criticism. The most astounding } 
thing, however, is not the vigor of the attack but the apathy of the ul 
defense. Madison, the father of the Virginia plan, prefixed to his 
















































f justification of the diversity section: * 
“As to its cognizance of disputes between citizens of different states, 
4 I will not say it is a matter of much importance. Perhaps it might be 
e left to the state courts.” 
Even the statesman who was to be most closely identified with the 
W creation of a powerful federal judiciary, admitted in regard to i 
1, diversity jurisdiction: ** i] 
e i) 
n 21 3 ibid. 168, 169-70. It is noteworthy that the original draft of the Australian | 
: Constitution contained no provision for diversity jurisdiction. See OrriciAL i] 
I Recorps OF ADELAIDE CONVENTION (1897) 1235. On March 4, 1898, Mr. Barton i] 
t, at the Melbourne Convention moved to add the words: “ Or between residents of if 
n different states, or between a state and residents of another state.” OrrictaL 
id Recorps OF AUSTRALIAN CONVENTION (3d sess. 1898) 1885. This became clause 
75, IV, of the final draft. Ibid. 2536. Australian constitutional commentators ap- iy 
1S parently follow the classical American theory that the purpose of diversity jurisdic- | 
les tion is to relieve a suitor from suffering the hostility that is assumed to exist 
‘i- toward citizens of other states. See Quick AND Groom, JupIcIAL POWER OF THE | 
t! CoMMONWEALTH (1904) 25-26. But cf. Australasian Temperance, etc. Society v. i) 
by Howe, 31 Comm. L. R. 290, 339 (1922), in which Starke, J., characterizes this i 
ST. fear as little grounded in fact. See also the remarks of Higgins, J.: “We might | 
think that the jurisdiction given in matters ‘ between residents of different states’ 
is a piece of pedantic imitation of the Constitution of the United States, and absurd 
in the circumstances of Australia, with its State Courts of high character and im- 
2c- partiality.” Ibid. at 330. 
art 22 2 Exziot, DEBATES ON THE FEDERAL CONSTITUTION (1828) 301. 


28 Marshall, in the Virginia convention, ibid. 406. Randolph did “ not see any 
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“ Were I to contend, that this was necessary in all cases, and that the 
government without it would be defective, I should not use my own 
judgment.” 


Only in Pennsylvania was the battle actually carried into the 
enemy’s country. While Wilson presumed that the diversity juris- 
diction would “ occasion more doubt than any other part,” he 
thought that a moment’s reflection would show the inestimable ad- 
vantages to be obtained therefrom.** And the other Pennsylvania 
Federalists supported the diversity clause with equal or greater 
enthusiasm.” 

Among the principal arguments employed against diversity 
jurisdiction, one, at least, will strike the modern reader with sur- 
prise. This was the idea that the Constitution deprived the state 
courts of jurisdiction in all cases falling within the sphere allotted 
to the federal judiciary. This argument was embodied in the 
“ Genuine Information ” addressed by Luther Martin to the legis- 
lature of Maryland: 


“ Should a citizen of Virginia, Pennsylvania, or any other of the United 
States, be indebted to, or have debts due from a citizen of this State, 
or any other claim be subsisting on one side or the other, . . . it is 
only in the courts of Congress that either can apply for redress.” *° 


The classic answer to this contention was made by Hamilton in 
The Federalist.2", He clearly pointed out that save where exclu- 
sive jurisdiction was vested in the federal courts, the states re- 
tained concurrent jurisdiction; otherwise there would be “an 
alienation of state power by implication.” 





absolute necessity for vesting it [the federal judiciary] with jurisdiction in these 
cases.” Ibid. 419. Chancellor Pendleton thought that jurisdiction generally would 
be left to the state courts. Ibid. 401. 

24 3 ibid. (1830) 281. 

25 M’Kean, ibid. 320; Coxe, Examination of the Constitution (1788), in Foro, 
PAMPHLETS ON THE CONSTITUTION (1888) 133, 149. 

26 3 FARRAND, RECORDS 172, 220-21. The same thought is expressed in a letter 
written by “ John De Witt” to the American Herald of Boston. See Harpine, 
Tue FepErat CoNnsTITUTION. IN MAssACHUSETTS (1896) 25. And at a later date 
this opinion seems to have been held by Senator Maclay, Mactay, SKETCHES OF 
DEBATES (1880) 86. 

27 No. 82. The same point was made by Marshall in Virginia, by Maclaine 
and Governor Johnston in North Carolina, and by Wilson in Pennsylvania. See 
2 Ettiot, Depates (1828) 404; 3 ibid. (1830) 128, 129, 281. 
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Many of the opponents of the federal judiciary, who were not 
prepared to urge, at least in the open, that the jurisdiction of the 
new tribunals was exclusive, contented themselves with broad and 
inflammatory assertions that the state courts would be absorbed 
by those of the Federal Government. The eminent George Mason 
had given as one of his reasons for refusing to sign the new Con- 
stitution that: 


“The Judiciary of the United States is so constructed and extended, 
as to absorb and destroy the judiciaries of the several States; thereby 
rendering laws as tedious, intricate and expensive, and justice as un- 
attainable, by a great part of the community, as in England, and 
enabling the rich to oppress and ruin the poor.” *® 


Patrick Henry had a particularly frightful vision of the possibili- 
ties of diversity jurisdiction: 


“T see arising out of that paper, a tribunal, that is to be recurred 
to in all cases, when the destruction of the state judiciaries shall happen; 
and from the extensive jurisdiction of these paramount courts, the state 
courts must soon be annihilated.” °° 


Neither of these first two objections has proved to be well 
founded. Not only did the Constitution leave the state courts 
concurrent jurisdiction in cases of diversity of citizenship, but 
it gave Congress the power to confer on the new judiciary as much 
or as little of this jurisdiction as it pleased.*® And while in certain 
parts of the country the federal courts have acquired a preponder- 
ating influence over various types of litigation,** the local courts 





28 2 FARRAND, RECORDS 638. 

29 2 Exziot, DEBATES (1828) 397. Similar, if less colorful, assertions were 
made even in Pennsylvania, the stronghold of diversity jurisdiction. The minority 
of the state convention informed their constituents in the Pennsylvania Packet and 
Daily Advertiser for Dec. 18, 1787, that: “‘ The judicial powers vested in Congress 
are also so various and extensive, that by legal ingenuity they may be extended to 
every case, and thus absorb the State judiciaries.” McMaster anp Stone, 
PENNSYLVANIA AND THE FEDERAL CONSTITUTION (1888) 454, 469. And in the first of 
the Centinel pamphlets we learn that: “The objects of jurisdiction recited above 
are so numerous, and the shades of distinction between civil causes are often-times 
so slight, that it is more than probable that the State judicatories would be wholly 
superseded; for in contests about jurisdiction, the federal court, as the most 
powerful, would ever prevail.” Ibid. 565, 571. 

80 Turner v. Bank of America, 4 Dall. 8, 10 (U.S. 1799). See infra pp. 506-08. 

81 Perhaps the most striking example is the absorption of railway receiverships 
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display no signs of decreasing vitality. On the other hand, a third 
objection made in the conventions, while it has not realized itself 
in the exact form in which it was made, anticipated one of the 
most injurious and complicating features of twentieth century 
diversity jurisdiction. 

The objection was stated by Henry in the Virginia convention, 
where he asked: * “I beg gentlemen to inform me of this — in 
what courts are they to go, and by what law are they to be tried? ” 
The Anti-Federalist answer is found in “ Agrippa’s ” letter to the 
Massachusetts Gazette: ** 


“ This court [the federal court] is not bound to try it [a case] ac- 
cording to the local law where the controversies happen; for in that 
case it may as well be tried in the state court. The rule which is to 
govern in the new courts must, therefore, be made by the court itself, 
or by its employers, the Congress. The Congress therefore have the 
right to make rules for trying all kinds of questions relating to property 
between citizens of different states.” 


A month later “‘ Agrippa” elaborated his position. He derived 
the power of Congress to make laws which should be rules of de- 
cision in the federal courts from the “necessary and proper” 
clause, and then developed the startling conclusion that since the 
Constitution and laws made in pursuance thereof were declared to 
be the supreme law of the land, the states must bow to this con- 
gressional legislation, even in suits between citizens of the same 
state in the state courts.** Certainly here was a prospect com- 
pared to which even the vision of Patrick Henry was of small 
account. 

The main theme of the Anti-Federalists was not, however, any 
of those which have been mentioned. It was rather that litigation 
in the new courts would be so expensive and subject to such nu- 
merous and costly appeals that the poor suitor could not obtain 
justice. This theme was presented in so many forms and with so 
much violence that one cannot escape feeling that the opponents 





by the federal courts. See RosENBERG, SWAINE, AND WALKER, CORPORATE REOR- 
GANIZATION AND THE FEDERAL CourT (1924). 

82 2 Exxiot, Depates (1828) 397. Italics ours. 

83 The letter, dated Dec. 11, 1787, is reprinted in Forp, Essays oN THE CON- 
STITUTION (1892) 66. 

84 Ibid. 96. 
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of the federal judiciary were guilty of a considerable amount of 
demagoguery. Mason’s statement of his reasons for refusing to 
sign the Constitution has already been quoted; * in the Virginia 
convention he continued to press his ideas. ‘“ What! ” he ex- 
claimed, “ carry me a thousand miles from home — from my fam- 
ily and business, where perhaps, it will be impossible for me to 
prove that I paid it [a bond]? . . . Suppose I have your bond 
for £1000 — if I have any wish to harrass you, or if I be of a liti- 
gious disposition, I have only to assign it to a gentleman in Mary- 
land.” ** When Pendleton pointed out that the federal courts 
would not proceed without some ground of personal jurisdiction,” 
Mason replied that his original argument had concerned itself not 
with the original trial, but with appeals.** In North Carolina, 
Spencer, himself a state judge, protested in bitter language: 


“Nothing can be more oppressive than the cognizance with respect 
to controversies between citizens of different states. In all cases of 
appeal, those persons who are able to pay, had better pay down in the 
first instance, though it be unjust, than be at such a dreadful expense, 
by going such a distance to the supreme federal court.” *® 


The foregoing arguments of the Anti-Federalists dealt with de- 
fects of the new judiciary. It was equally a part of the case to 
extol the old. Even if the new tribunals were not actual obstruc- 
tions to justice, they were, in this view, unnecessary. Certainly 
the ablest expression of this thought is in Richard Henry Lee’s 
Letters of a Federal Farmer. “ Except paper money and tender 
laws, which are wisely guarded against in the proposed constitu- 
tion,” he said of the state tribunals, “ justice may be obtained in 





85 See supra p. 489. 

86 2 Erriot, DEBATES (1828) 386. 

87 Tbid. 401. 

88 Tbid. 402. 

89 3 ibid. (1830) 127. On the other hand it was objected that justice in the 
new courts would be too speedy. See Livermore of New Hampshire, arguing in 
the House of Representatives, 1 Ann. Conc. 820 (1789): “ Another burden. . . 
was the rapidity of the course of prosecution in these courts, by which debtors 
would be obliged very suddenly to pay their debts at a great disadvantage.” It 
would be hard to find a more striking example of the belief in the litigant’s vested 
right to a clumsy system of procedure. 

See also the statements of R. H. Lee in his Letters of a Federal Farmer, in 
Forp, PAMPHLETS ON THE CONSTITUTION (1888) 307, and in his letter of Oct. 18, 
1787, to Randolph, in 2 Lez, Letrers (1914) 450, 454. 
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these courts on reasonable terms; they must be more competent to 
proper decisions on the laws of their respective states, than the 
federal states can possibly be. I do not, in any point of view, see 
the need of opening a new jurisdiction in these causes.” *° The 
same stand was taken by Smith, in the New York convention," 
and by Mason in Virginia.*® Spencer of North Carolina, here 
surely wounded in his amour propre, affirmed that “ the state 
courts are sufficient to decide the common controversies of the 
people, without distressing them by carrying them to such far dis- 
tant tribunals.” ** 

So much for the contentions that were advanced against diver- 
sity jurisdiction. Of the arguments in its favor,** that most often 
asserted was the one which has been written into the clause by 
judicial interpretation.** The classic statement is that of Mar- 
shall: *° 


“However true the fact may be, that the tribunals of the states 
will administer justice as impartially as those of the nation, to parties 
of every description, it is not less true that the constitution itself either 
entertains apprehensions on this subject, or views with such indulgence 
the possible fears and apprehensions of suitors, that it has established 
national tribunals for the decision of controversies between aliens and 
a citizen, or between citizens of different states.” 


And Madison in the Virginia convention had rested his belief that 
the clause was salutary, on the possibility that, “It may happen 





40 Forp, PAMPHLETS ON THE CONSTITUTION (1888) 277, 307. 
4 Doc. Hist. Const. (1905) 737. 

42 2 ExxioT, DEBATES (1828) 386. 

43 3 ibid. (1830) 127. And see the assertion of Agrippa that “It is now con- 
ceded on all sides that the laws relating to civil causes were never better executed 
than at present.” Forp, Essays ON THE CONSTITUTION (1892) 54. 

44 One of the most specious arguments was advanced by Hamilton in No. 80 
of Tue Feperatist. He thought that diversity jurisdiction was necessary for 
effective enforcement of the privileges and immunities clause. But this forgets that 
if a state denies to a citizen of another state a privilege which it grants to one of 
its own, we have a ground of federal jurisdiction quite independent of the citizen- 
ship of the parties. Except for the short-lived Judiciary Act of 1801, the lower 
federal courts were not given general jurisdiction in cases arising under the Consti- 
tution of the United States until 1875. Act of March 3, 1875, 18 Star. 470. 

45 See, in addition to the statement of Marshall quoted infra, Wayne, J., in 
Dodge v. Woolsey, 18 How. 331, 354 (U. S. 1855); Curtis, J., dissenting, in Scott 
v. Sandford, 19 How. 393, 580 (U. S. 1856). 

46 Bank of the United States v. Deveaux, 5 Cranch 61, 87 (U.S. 1809). 
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that a strong prejudice may arise in some states, against the citi- 
zens of others, who may have claims against them.” ** The very 
form in which the argument is stated throws doubis on the sin- 
cerity of those propounding it. Madison does not point out any 
specific examples of prejudice, does not allege that any exist; 
Marshall even gives the innuendo that none do exist. The “ con- 
stitution,” he says, entertains apprehensions, or, if it does not it- 
self feel worried on the subject, views with indulgence the worries 
of suitors. But if there had been no injustice under the chaos 
and state jealousy of the Confederation, why was there cause for 
apprehension as to prejudice under the new régime of the Consti- 
tution? Only if we could find that the state judges had been 
notoriously unfair to foreigners, would we be in a position to place 
much faith in the genuineness of the classical theory. 

It is, of course, impossible to obtain accurate information on 
this subject. The early state reports give us only a fraction of 
the cases heard before the appellate tribunals, themselves an in- 
finitesimal fragment of the total amount of litigation. But such 
information as we are able to gather from the reporters entirely 
fails to show the existence of prejudice on the part of the state 
judges. A paging of Kirby’s Connecticut reports reveals nine 
cases between citizens of Connecticut and citizens of other states, 
one suit between two Rhode Islanders, and one cause between two 
subjects of the King of England. In the last,** the court seems to 
have done an injustice by declaring it had no jurisdiction, though 
the action was brought on a contract after the ratification of the 
treaties of peace. But in the nine “diversity of citizenship ” 
cases, the record of the court is highly creditable. In only two of 
them was the domestic party victorious, and these cases could not 
well have gone the other way.*® Of the other cases some were 
equally clear in favor of the foreign party, but a few were of a 
nature which would have given a partial or corrupt tribunal an 





47 2 Exxior, DEBATES (1828) 391. See also Marshall, ibid. 406, and Coxe, 
supra note 25. 

48 Brinley v. Avery, Kirby 25 (Conn. 1786). 

49 Eldridge v. Lane and Roosevelt, Kirby 75 (Conn. 1786), involved a fraudu- 
lent release given by a mortgagor in defiance of the claims of an attaching creditor. 
Kibbe v. Kibbe, Kirby 119 (Conn. 1786), was a suit against a Connecticut citizen 
on a Massachusetts judgment which had been obtained without personal service. 
Another case of this sort is Phelps v. Holker, 1 Dall. 261 (Pa. 1788). 
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opportunity to indulge its own citizens. In M’Donald v. Leach,” 
the court protected a New York mortgagee who had taken his 
mortgage to the register to be recorded, though the register, acting 
in conjunction with the mortgagor, had failed to record it, and the 
mortgagor had sold the land to a bona fide purchaser. In Nicole 
v. Mumford," a New York administrator was allowed to bring 
suit on a chose in action, without taking out ancillary letters at the 
domicil of the Connecticut obligor. And in Mumford v. Wright,” 
the court held that a Connecticut debtor could not take advantage 
of the Rhode Island tender laws and force his Rhode Island credi- 
tor to accept depreciated paper in payment.” 

The reports from other states are less complete, but, such as 
they are, they seem to bear out the impression left by the Con- 
necticut cases, and none have been found which indicate undue 
prejudice on the part of the local tribunal. Genay v. Norris” 
was a case in which a South Carolinian had put cantharides in the 
wine cup of a stranger. “ The Court, in charging the jury, told 
them, that this was a very wanton outrage upon a stranger in the 
country,” and the plaintiff got a verdict for four hundred pounds. 
In Wallace v. Forrest,®° the Maryland court postponed a Mary- 
land creditor who had first obtained judgment against the princi- 
pal debtor, to a Connecticut creditor who, though having a 
subsequent judgment, had first perfected garnishment. The Penn- 
sylvania court twice held that a Maryland citizen discharged un- 
der an insolvency law enacted subsequent to the contract involved, 
was not liable to the Pennsylvania creditor.°° And in Steinmetz 
v. Currie,” in which a New York drawer, on being sued by a 
Pennsylvania indorsee, set up the plea of lack of reasonable notice 
of dishonor, Chief Justice M’Kean took occasion to warn the jury: 





50 Kirby 72 (Conn. 1786). 

51 Kirby 270 (Conn. 1787). The law is settled to the contrary. See Goodrich, 
Problems of Foreign Administration (1926) 39 Harv. L. Rev. 797, 808. 

52 Kirby 297 (Conn. 1787). 

53 See also Phenix v. Prindle, Kirby 207 (Conn. 1787) ; Bechman v. Tomlinson, 
Kirby 291 (Conn. 1787); Taylor v. Geary, Kirby 313 (Conn. 1787); Apthorp v. 
Bachus, Kirby 407 (Conn. 1788). 

54 1 Bay 6 (S. C. 1784). 

55 2 H. & McH. 261 (Md. 1780). 

56 Millar v. Hall, 1 Dall. 229 (Pa. 1788), and Thompson v. Young, 1 Dall. 294 
(Pa. 1788). 

57 x Dall. 269 (Pa. 1788). 
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“Tt should be remembered too, that the defendant is a stranger, 
and, that the event of this suit can be no further obligatory else- 
where, than as it corresponds with the universal and established 
usage of all countries.” As a result of this charge the plaintiff sub- 
mitted to a nonsuit. 

Indeed, a careful reading of the arguments of the time will show ; 
that the real fear was not of state courts so much as of state legis- 
latures. Wilson asked in the Pennsylvania convention, | 








“ How a merchant must feel to have his property lay at the mercy of 
the laws of Rhode Island? I ask further, how will a creditor feel who has 
his debts at the mercy of tender laws in other states? It is true, that 
under this constitution, these particular iniquities may be restrained 
in future; but sir, there are other ways of avoiding payment of debts. 
There have been instalment acts, and other acts of similar effect.” °° 


That the tender laws had been a thorn in the side of the creditor 
class is abundantly clear. In addition to Rhode Island, which was 
the worst offender, there were objectionable acts in several of the 
southern states. Massachusetts and Connecticut, in retaliation, 
had passed laws enabling their citizens to pay debts owed to citi- 
zens of a paper tender state in the same manner as the latter paid 
their debts to citizens of Massachusetts and Connecticut respec- 
tively.°° But, as Wilson himself pointed out, this had been reme- 
died for the future. And, for the present, why should the federal 
courts reach any different result than would those of the states? In 
either court the same rules of the conflict of laws should be applied 
and the same decision given. But the Federalists seem to have 
cherished a vague feeling that these new courts would have none 
of paper money.®® In any event, the debtor interests were suf- 
ficiently alarmed that several states recommended a constitutional 











58 3 Exriot, DeBATEs (1830) 282. See also Madison and Pendleton in the 
Virginia convention: 2 ibid. (1828) 392, 401; and Iredell and Davie in North 
Carolina. 3 ibid. (1830) 134, 144. The latter said that “in the federal court real 
money will be recovered with that speed which is necessary to accomodate the 
circumstances of individuals.” Compare this with Livermore’s protest, supra 
note 39. 

59 Nevins, AMERICAN STATES (1924) 571. 

6° The first statement by a Federalist that the federal courts would not refuse 
to allow payment in paper money in a diversity case if such payment was proper, 
seems to come in the debate in the House on the Second Judiciary Act. 10 ANN. 
Conc. 899 (1801). See infra note 103. 
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amendment to the effect that the judicial power of the United 
States should not extend to any case where the cause of action 
originated before the ratification of the Constitution.* 

As to the “ other ways of avoiding the payment of debts,” one 
has similar difficulty in seeing how the situation was to be amelio- 
rated by the establishment of federal courts. It is true that until 
Sturges v. Crowninshield and Ogden v. Saunders, the status of 
state insolvency laws under the Federal Constitution was by no 
means clear. But the constitutional clauses relied on as invalidat- 
ing insolvency laws conferred no special protection on non-resi- 
dents; and in cases where the creditor was a resident, it seems to 
have been thought entirely proper to leave the determination of 
the constitutionality of such laws to the state courts, subject, of 
course, to review by the Supreme Court. The question whether 
an insolvency law, valid as to residents, might be applied to non- 
residents would depend on rules of the conflict of laws which, 
presumably, would be identical in state and in federal courts. 
Nevertheless, it is easy to understand that this did not seem in the 
latter part of the eighteenth century a very satisfactory solution 
of the problem. . In the first place, the development of the con- 
flict of laws in Anglo-Saxon countries had hardly begun. Further- 
more, there was much reason to fear that the courts of a state hav- 
ing laws favorable to debtors would apply these laws in favor of 
their own residents even though the debt was payable in another 
state; °° and before the Fourteenth Amendment it would have 
been difficult to maintain that an erroneous decision applying a 
prior insolvency law in such a case itself violated a constitutional 
guaranty.** In summary, we may say that the desire to protect 





61 Such amendments, all containing certain exceptions and differing somewhat 
in phraseology, were proposed by Virginia, Rhode Island, and by the first North 
Carolina convention. 2 ELiioT, DEBATES (1828) 485; 4 ibid. (1830) 225; 3 ibid. 
(1830) 214. The Virginia amendment may not have had the same purpose as the 
other two, which clearly were the work of the paper money interests. BATES, 
Ruope IsLAND AND THE FORMATION OF THE UNION (1898) 205. 

62 4 Wheat. 122 (U. S. 1819) ; 12 Wheat. 213 (U. S. 1827). 

63 See the statement by Johnson, J., in Ogden v. Saunders, 12 Wheat. 213, 365 
(U. S. 1827): “ I have said above, that I had no doubt, the erection of a distinct 
tribunal for the resort of citizens of other States, was introduced, ex industria, into 
the constitution, to prevent, among other evils, the assertion of a power over the 
rights of the citizens of other States, upon the metaphysical ideas of the British 
Courts on the subject of jurisdiction over contracts.” 

64 At least, there is no provision in the Constitution which seems applicable. 
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creditors against legislation favorable to debtors was a principal | 
reason for the grant of diversity jurisdiction, and that as a reason : 
it was by no means without validity. 

































We have seen above that there was little cause to fear that the 
state tribunals would be hostile to litigants from other states. But 
there were. other grounds for distrust of the local courts. The 
method of appointment and the tenure of the judges were not of 
the sort to invite confidence. In every state, except Pennsylvania : 
and Maryland, they were chosen either mediately or immediately : 
by the legislature.*° In Massachusetts, Maryland, Delaware, and | 
South Carolina, they were removable by address of the two houses, i 
followed by formal removal by the governor.** In Pennsylvania 4 
and Vermont, the single house might remove.*’ Nor were the 
practical workings of the system better than one might expect. In 7 
North Carolina, the legislature elected to the bench as colleagues ; 
of the able Iredell, Samuel Ashe and Samuel Spencer, whose ap- 
pointment seems to have awakened considerable derision at the 
bar.°* In Connecticut the members of the Council appointed all 
the judges and then did not hesitate to appear as advocates before 
them.®® In addition, they constituted the Supreme Court of Er- 








However, in Ogden v. Saunders, 12 Wheat. 213, 369 (U. S. 1827), holding such a 
discharge ineffective as to a non-resident creditor, the Court said that “... when 
.. . the States pass beyond their own limits, and the rights of their own citizens, 
and act upon the rights of citizens of other States, there arises a conflict of sovereign 
power, and a collision with the judicial powers granted to the United States, which 
renders the exercise of such a power incompatible with the rights of other States, 
and with the constitution of the United States.” One regrets that Mr. Justice 
Johnson did not feel obliged to cite chapter and verse. The decision in Ogden v. 
Saunders, as distinguished from its language, is clearly correct, for the case was 
before the Court on writ of error to the federal court for Louisiana, and the Court 
was consequently at liberty to apply its own theories of the conflict of laws. But 
in Shaw v. Robbins, 12 Wheat. 369n. (U. S. 1827), the doctrine developed in 
Ogden v. Saunders was applied to a case coming before the Court on writ of error 
to the supreme court of Ohio. The Court noted the distinction but said, without 
discussion, that the same result must be reached. 

85 Nevins, AMERICAN STATES (1924) 166-67. For illustrative provisions in 
State constitutions, see N. Y. Const. (1777) arts. XXIII, XXIV; N. C. Consr. 
(1776) arts. XIII, XXXIII. And cf. the statement by Madison in the debate on 
the First Judiciary Act. 1 Ann. Conc. 813 (1789). 

66 Nevins, loc. cit. supra note 65. 

87 Tbid. 

8 Ibid. 364. ® PuRCELL, CONNECTICUT IN TRANSITION (1918) 199 et seq. 
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rors, and thus were enabled to review cases in which they may 
have been professionally interested. Sometimes they forsook the 
bench and themselves pleaded before their fellow assistants. On 
other occasions they appointed themselves judges of the lower 
courts and then reviewed their own decisions. One Jonathan 
Brace, who was a member of the Council from 1802 to 1818, was 
also a judge of the county court from 1809 to 1821, judge of the 
probate court from 1809 to 1824, state’s attorney for Hartford 
from 1807 to 1809, and judge of the city court from 1799 to 
1815.° While this record might be hard to duplicate, it illustrates 
the abuses to which the system gave rise. In addition to the omni- 
present power of the Council, the General Assembly was con- 
tinually granting pardons and reprieves, passing bills of divorce 
and special bankruptcy acts, and arrogating to itself the position 
of highest court of last resort, as well as retaining a special juris- 
diction in equity cases where more than $5000 was at stake.” 
In New Hampshire the legislature was equally occupied with tasks 
that are commonly thought to be exclusively the business of the 
courts. It passed special statutes allowing certain litigants to se- 
cure review of judgments, though the time for taking such action 
had passed,” vacated judgments and annulled deeds alleged to 
have been obtained by fraud,’* and reversed convictions on the 
ground that after trial it had become known that the chief witness 
was not worthy of belief."* Not unnaturally the commercial in- 
terests of the country were reluctant to expose themselves to the 
hazards of litigation before such courts as these. They might be 
good enough for the inhabitants of their respective states, but mer- 
chants from abroad felt themselves entitled to something better. 
There was a vague feeling that the new courts would be strong 
courts, creditors’ courts, business men’s courts."* The fathers cer- 





70 Ibid. 200. 

71 [bid. 187. 

72 5 N. H. Laws 21 (1784). 

73 5 N. H. Laws 89 (1785) ; ibid. 395 (1789). 

74 Ibid. 334 (1789). And see the references in Corwin, The Progress of Con- 
stitutional Theory (1925) 30 Am. Hist. Rev. 514. The character of the New 
Hampshire courts can be judged from the remark of the Chief Justice that ‘“ every 
tub should stand on its own bottom,” and his complete refusal to be bound by 
English precedents. See RetmyscH, ENncLtisp Common Law IN THE AMERICAN 
Cotontes (1899) 27. 

75 This was felt both by the advocates and by the opponents of diversity juris- 
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tainly did not foresee the modern federal equity receivership, but 
we may be sure that they would look upon it with pride. 


III 


The opponents of the judiciary clause took occasion to present 
to the conventions that met in the several states proposals for les- 
sening the powers of the federal courts. So strongly Federalist a 
commonwealth as Massachusetts submitted an amendment to the 
effect that: 


“The supreme judicial federal court shall have no jurisdiction of 
causes, between citizens of different states, unless the matter in dispute, 
whether it concern the realty or personalty, be of the value of three 
thousand dollars at the least; nor shall the federal judicial powers 
extend to any action between citizens of different states, where the matter 
in dispute, whether it concerns the realty or personalty, is not of the 
value of fifteen hundred dollars at the least.” *® 


In New York the convention suggested amendments denying to 
Congress the power to create inferior courts with original juris- 
diction save in cases of admiralty, piracy, and felonies on the high 
seas, and as negativing diversity jurisdiction in cases involving real 
estate not claimed under grants from different states, while New 
Hampshire proposed that all suits at common law between citizens 
of different states must be commenced in the state courts,” In 
Pennsylvania the Anti-Federalists presented an amendment abol- 
ishing diversity jurisdiction.’* Not only was this rejected by the 
Federalists, but no trace of it appears in Lloyd’s report of the 
debates.” The committee charged by the Maryland convention 
with the duty of preparing amendments agreed that there should 





diction. Compare the remarks of Davie, supra note 58, and of Livermore, supra 
note 39. 

76 y Exzriot, DeBaTes (1827) 177. This amendment was, of course, received 
with enthusiasm by the opponents of diversity jurisdiction. See R. H. Lee’s letters 
to George Mason and to Pendleton. 2 Lez, Letrers (1914) 460, 474. 

77 4 Exziot, DEBATES (1830) 210, 220; zbid. 215. 

78 McMaster AND STONE, op. cit. supra note 29, at 423. And see ibid. 441, 444. 

*® Later editions of Elliot’s Debates contain a petition from a meeting at Har- 
risburg that the Constitution be amended so as to prohibit the creation of inferior 
courts for other than admiralty causes. See 2 Exttiot, Departs (2d ed. 1836) 500, 
504. 
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be an express declaration of the concurrent jurisdiction of the 
state courts “ in all actions on debts or contracts, and in all other 
controversies respecting property,” ®° and also favored an amend- 
ment establishing a jurisdictional amount.” Virginia submitted 
an amendment abolishing diversity jurisdiction,*’ as well as pro- 
hibiting the assumption of jurisdiction in cases where the cause 
of action accrued prior to ratification.** The Virginia amendment 
became the rallying point of those opposed to a strong federal 
judiciary. Its later history is so intimately associated with that 
of the First Judiciary Act that the two stories must be told to- 
gether. : 

The first Congress of the United States wasted but little time 
before taking up the organization of the judiciary. Half of the 
Senate was designated as a committee to frame a bill for this pur- 
pose. The guiding genius of the First Judiciary Act was Oliver 
Ellsworth of Connecticut. His earlier experience as a member of 
the committee appointed by the Congress of the Confederation to 
hear appeals in prize cases had prepared him to be an advocate 
of a strong judiciary.** Furthermore, he had been associated 
with Wilson in the Committee of Detail in the Philadelphia con- 
vention, and we may be sure that Wilson’s ideas had made a last- 
ing impression upon him. Accordingly, it is not surprising to find 
him writing to Judge Richard Law on April 30, 1789, that his plan 
was to give to the circuit courts jurisdiction in all casés involving 
foreigners and citizens of different states where more than $500 





80 2 Exriot, DeBates (2d ed. 1836) 510. It will be remembered that Luther 
Martin in his “ Genuine Information” had argued that the jurisdiction of the 
federal courts in diversity cases was exclusive. See supra p. 488. The committee 
stated that its purposes were to give the state courts such jurisdiction that for- 
eigners and citizens of other states could not violate state laws with impunity and 
“to prevent an extension of the federal jurisdiction, which may, and in all proba- 
bility will, swallow up the state jurisdictions, and consequently sap those rules of 
descent and regulations of personal property, by which men hold their estates.” 
2 Exziot, Depates (2d ed. 1836) 511. 

81 The majority of the committee refused, however, to report the amendments 
to the convention which consequently adjourned without acting upon them. See 
the comments of the minority, in 2 Ert1ot, DeBates (2d ed. 1836) 549, 555. 

82 2 Erxiot, DespaTes (1828) 485. A similar amendment was accepted by the 
North Carolina convention of the same year, which, however, adjourned without 
having ratified. 3 ibid. (1830) 214. 

83 See supra note 61. 

84 See supra note 6. 
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was involved.*° Opposition to this plan must, however, have be- 
gun in the committee itself. The draft bill gave jurisdiction on 
the ground of diverse citizenship only where more than $500 was 
in dispute and “a foreigner or citizen of another State than that 
in which the suit is brought is a party.” *° 

Two points in this draft are noteworthy. It seems to have been 
recognized from the start that there must be a jurisdictional 
amount. However, the Judiciary Act departed from the Massa- 
chusetts plan both in making the amount statutory rather than 
constitutional, and in adopting a much lower figure than the Bay 
State convention had suggested. Secondly, the draft, unlike Ells- 
worth’s project, gave no jurisdiction in a case where neither party 
resided in the state where suit was brought. This change was 
clearly in line with the theory, already orthodox, that the purpose 
of diversity jurisdiction was to prevent the baneful effects of local 
prejudice. 

Though Lee was chosen to introduce the bill into the Senate, 
he by no means abandoned his opposition to a strong judiciary. 
On June 22, 1789, he moved an amendment to the bill which cor- 
responded to the constitutional amendment that his state had pro- 
posed.*’ Maclay’s brief sketch does not permit us to fill out all 
the details of the debate, but we know that the amendment was 
lost. The draft was ultimately amended so as to give jurisdiction 
in suits where an alien is a party, “ or the suit is between a citizen 
of the State where the suit is brought, and a citizen of another 
state.” °° The Senate also amended the section in the draft pro- 
hibiting suits by the assignee of a chose in action unless his as- 
signor could have sued, by making an exception in favor of the 
holder of a foreign bill of exchange, and, in spite of much pressure, 
refused to add an amendment prohibiting suit by the assignee of 
other forms of property.*® While the draft bill had authorized re- 
moval “if a suit be commenced in any State Court against a for- 
eigner or citizen of another State than that in which the suit is 
brought,” the Senate narrowed this to cases where suit is brought 





85 Warton, STaTE TRIALS (1849) 38. 

86 See Warren, New Light on the History of the Federal Judiciary Act of 
1789 (1923) 37 Harv. L. Rev. 49, 77-78. 

87 Mactay, SKETCHES OF DeBaTE (1880) 85-87. 

88 See Warren, supra note 86, at 79. 

89 Ibid. at 80. 
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“by an alien or by a citizen of the State in which the suit is 
brought against a citizen of another State,” thus preventing the 
anomaly of a case being in the federal court through removal 
though it could not have been brought there originally.” 

The bill passed the Senate on July 17. In the House it became 
involved with the amendments which had been proposed by the 
state conventions. On August 18, Tucker proposed to amend 
Article III by stripping Congress of power to establish inferior 
courts other than those of admiralty.** This, however, met with 
defeat. Nothing daunted, Tucker renewed the attack when the 
Judiciary Act came before the House. Livermore of New Hamp- 
shire joined forces with him and moved to strike out the entire 
clause dealing with diversity jurisdiction. He asked, 













“ Will any gentleman say that the Constitution cannot be administered 
without this establishment? I am clearly of a different opinion; I think 
it can be administered better without than with it. There is already in 
each State a system of jurisprudence congenial to the wishes of its 
citizens. I never heard it complained that justice was not distributed 
with an equal hand in all of them; I believe it is so, and the people think 
it is so. We had better then continue them than introduce a system 
replete with expense, and altogether unnecessary.” *” 











Smith of South Carolina made the most effective reply.* The au- 
thority of the state tribunals would be less undermined, he said, 
by the grant of original jurisdiction to the federal courts than if 
only appellate jurisdiction were given, since in the latter event 
there would be constant appeals from the judgments of the high- 
est courts of the states to the supreme federal court. Admiralty 
courts must be established in any case; hence there was little in 
the argument that the grant of diversity jurisdiction would mean 

















90 Jbid. at 91. According to the draft bill, if a citizen of state A sued a citizen 
of state A in state B, the defendant could remove, though he could not have sued 
or been sued by a citizen of state A in the federal courts of state B. It will be noted 
that both as to diversity and as to removal litigation the provisions as to aliens 
exceeded the constitutional grant of power. See infra p. 508. 

91 y Ann. Cone. 761 (1789). 

92 y Ann. Conc. 783-84 (1789). Livermore, as Chief Justice of New Hamp- 
shire, had an obvious interest in maintaining the prestige of the state judiciaries. 
Compare the attitude of Spencer in North Carolina, supra p. 492. It was in this 
debate that Livermore made the argument that the efficiency of the federal courts 
would work an unjust hardship upon debtors. See supra note 39. 

93 ; Ann. Conc. 816-19 (1789). 
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a vast increase in expense. To meet the Anti-Federalist strategy 
of doing by legislation what they lacked the strength to do by con- 
stitutional amendment, he contended that under the Constitution, 
Congress was bound to vest the entire range of judicial power in 
the federal courts.°* Madison also spoke in favor of the Judiciary 
Act, emphasizing his lack of confidence in the elected state judi- 
ciaries.°° When, on August 31, the matter was brought to a vote, 
the Federalists won a complete victory.°* And on September 4 
and 8, the Senate defeated the amendments submitted by Virginia 
and Massachusetts.*” 

The passage of the First Judiciary Act started the federal courts 
on their way with a fairly broad grant of diversity jurisdiction. 
With one slight but important exception, the limits set by the Act 
were not to be transcended for three-quarters of a century. That 
exception was, of course, the short-lived Judiciary Act of 18or. 
Into the general history of that measure we shall not here inquire.** 
For our purposes the important feature of the Act is section 13 
of the draft bill introduced in the House.*® This gave the Circuit 
Courts jurisdiction in all matters “‘ cognizable by the judicial au- 


thority of the United States, . . . where the matter in dispute 
shall amount to hundred dollars.” Nicholas of Virginia im- 
mediately moved to fill the blank with the old figure of $500.*°° 
His motion was defeated by a single vote, and the jurisdictional 
amount was fixed at $400." Nicholas returned to the attack and 
offered an amendment incorporating the assignee clause of the 
original Act.*°? While the Federalists had raised no trouble over 





94 See infra pp. 506-07. 

95 y Ann. Conc. 812-13 (1789). 

96 Ibid. 834. 

97 See Warren, supra note 86, at 127. 

98 See Farrand, The Judiciary Act of r80r (1900) 5 AM. Hist. Rev. 682. 

99 1o Ann. Cone. 837 (1800). See also ibid. 896 (1801). 

100 yo Ann. Conc. 897 (1801). Nicholas contended that a lowering of the 
jurisdictional amount would expose him and countless others to suit by the assign- 
ees of Lord Fairfax. This same fear probably explains the amendment submitted 
by Virginia, providing that the jurisdiction of the federal courts should not extend 
to any cases where the cause of action accrued before the ratification of the Con- 
stitution. See supra p. 500. 101 to Ann. Cone. 897 (1801). 

102 Ibid. In addition to the usual argument that the clause was required to 
prevent colorable assignments, Nicholas claimed that it was necessary in states like 
North Carolina to protect the makers of promissory notes who had expected to 
pay in paper money. 
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the original provision, they now put up a stubborn fight. The 
argument bore almost entirely on the rights of an indorsee of a 
promissory note or a domestic bill of exchange, for statutes allow- 
ing an assignee of an ordinary chose to bring suit in his own name 
were still many years in the future. The indorsee of negotiable 
paper, it was argued with much force, is in reality a new creditor. 
The promise was to pay the payee or his order; the indorsee falls 
within the latter description. His claims are as likely to be pre- 
judiced by local hostility as are those of the payee. Nicholas’ 
argument that the clause was necessary in states like North Caro- 
lina where there was a paper currency, was satisfactorily refuted; 
“it was not believed that the Federal courts could alter a contract 
from its original form; and that, of course, in those cases where 
contracts had been made in paper money, judgment would be 
given, not for money, but in the nature of provision, or some simi- 
lar way.” ** Finally, in the teeth of the judgment in Turner v. 
Bank of America,’** which neither side seems to have mentioned, 
it was contended that the assignee clause was unconstitutional. 
But the old fears as to colorable assignments could not be over- 
come, and Nicholas’ amendment carried.*®* The bill passed the 
House on January 20, 1801,*°* and the Senate on February 7.°" 
The Act was in force for only a year, and the increase that it 
made in diversity jurisdiction seems to have left but little trace in 
the records of the time. 


IV 


The history of judicial interpretation of the grant of diversity 
jurisdiction remains to be written. We cannot hope to write it 
here. But on the other hand it would be improper to leave un- 
mentioned certain early decisions of the Supreme Court on the 
subject that has concerned us. Almost from the outset there were 





103 79 ANN. Conc. 899 (1801). This has been referred to, supra p. 495, as the 
first indication that in cases involving the question of paper money, the federal 
courts would not absolutely refuse to recognize the paper, but would determine the 
case on what we should call principles of the conflict of laws. 

10¢ 4 Dall. 8 (U.S. 1790). See infra pp. 506-08. 

105 ro Ann. Conc. 899 (1801). 

106 yo Ann. Conc. 915 (1801). 

107 ro Ann. Conc. 742 (1801). The Act is found in 2 Stat. 89 (1801). It was 
repealed by Act of March 8, 1802, 2 STaT. 132. 
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questions to be decided, problems to be met. In some instances 
the problems had already received attention in the debates in the 
state conventions or in Congress; in other cases they had been 
unforeseen.’*® In both categories the problem was presented to 
the Court as one of the construction of simple English words; in 
both the real problem was one of statesmanship. 

The first important decision was Bingham v. Cabot. This 
was a suit brought in the circuit court for Massachusetts by sev- 
eral citizens of that state and “‘ Francis Cabot of Boston, aforesaid, 
now resident at Philadelphia, aforesaid,” against a person whose 
citizenship was not alleged, but who appears to have been from 
Massachusetts. After judgment for the plaintiff, an appeal was 
taken on the ground that there was no sufficient allegation of 
Cabot’s Pennsylvania citizenship.**° 


“The Court were clearly of opinion, that it was necessary to set 
forth the citizenship . . . of the respective parties, in order to bring 
the case within the jurisdiction of the Circuit Court; and that the 
record, in the present case, was in that respect defective.” *** 


It was said by counsel in a later case *** that the decision was 
prompted by a~desire on the part of the Court to avoid increasing 
the jealousy felt toward the federal tribunals. In any event, it 
made clear once and for all that the jurisdiction of the federal 
courts was limited, and that the basis of jurisdiction must be 
clearly established.*** 





108 Cf, Frankfurter and Landis, supra note 3, at 860. 

109 3 Dall. 382 (U.S. 17098). 

110 Counsel apparently did not take the point that even if Cabot’s Pennsylvania 
citizenship had appeared, jurisdiction would fail under what was later to become 
the rule of Strawbridge v. Curtiss, 3 Cranch 267 (U.S. 1806). See infra pp. 508-09. 

111 3 Dall. at 383. The reporter informs us that many similar cases were then 
stricken from the docket. 

112 Adams, arguendo, in Hope Ins. Co. v. Boardman, 5 Cranch 57, 58 (U. S. 
1809) . 

118 The decision was followed in a large number of cases decided during the 
next decade. Turner v. Enrille, 4 Dall. 7 (U. S. 1799); Course v. Stead, 4 Dall. 
22 (U. S. 1800); Abercrombie v. Dupuis, 1 Cranch 343 (U. S. 1803); Wood v. 
Wagnon, 2 Cranch 9 (U. S. 1804) ; Capron v. Van Noorden, 2 Cranch 126 (U. S. 
1804) (plaintiff may appeal) ; Montalet v. Murray, 4 Cranch 46 (U.S. 1807). It 
is hardly to be thought that the recent case of Barnette v. Wells Fargo Nevada Nat. 
Bank, 270 U. S. 438 (1926), was meant to overturn a principle recognized as funda- 
mental for a century and a quarter. 
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Of greater interest is Turner v. Bank of America,* decided 
at the succeeding term of court. This was an action on a note 
drawn by the defendant’s intestate in favor of Biddle & Co., 
and by them indorsed to the Bank of America. The President 
and Directors of the Bank alleged their Pennsylvania citizen- 
ship, and that Turner and his intestate were citizens of North 
Carolina. But there was no specific allegation of the citizen- 
ship of Biddle & Co., the plaintiff's assignors. If the assignee 
clause of the Judiciary Act was to control, the plaintiffs must lose. 
Whether or not the clause was to control depended on the meaning 
to be given to the words of the Constitution: ‘“‘ The judicial Power 
shall extend . . . to Controversies . . . between Citizens of dif- 
ferent States.” **° 

Any one of a number of constructions might reasonably have 
been placed upon these words. It might be said that as soon:as 
Congress established courts, the Constitution vested them with 
the whole sweep of jurisdiction in the same automatic fashion in 
which the Statute of Uses executed a use. This argument was 
made by counsel,’*® but it met with no sympathy from Chief Jus- 
tice Ellsworth, who was as likely to know what was meant by this 
article of the Constitution as any man in existence, and who cer- 
tainly could not be accused of being unsympathetic to the federal 
judicial power.*** 

Another possible view is that which is generally associated with 
the name of Story. The jurisdiction of the federal courts derives 
not from the Constitution, but from Congress. However, Con- 
gress is under a “duty” to confer this jurisdiction, though pos- 





114 4 Dall. 8 (U.S. 1799). 

115 Art. III, § 2. 

116 4 Dall. at ro. 

117 Even Story was unwilling to go to the extent required by counsel’s con- 
tention. See White v. Fenner, Fed. Cas. No. 17,547 (C. C. R. I. 1818). 

Counsel did not clearly distinguish another possible argument. It was not 
strictiy necessary for them to argue that the courts derived their jurisdiction from 
the Constitution. For here Congress had first granted the jurisdiction and then 
carved out an exception to it. This view makes constitutionality turn upon 4 
form, but it has a less dangerous sound than the broad contention on which counsel 
for the Bank based their case. In Dundas v. Bowler, Fed. Cas. No. 4140 (C. C. 
Ohio 1843), a court was so impressed with this argument as to consider the assignee 
clause unconstitutional nearly half a century after it had been sustained by the 
Supreme Court. The court did not think that the Supreme Court had sufficiently 
considered the constitutional question. 
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sibly this duty extends only to those parts of the jurisdiction 
which are exclusive. This view was chiefly expounded in Martin 
v. Hunter’s Lessee,"** where, of course, it was not necessary to the 
decision, and in White v. Fenner,*** on circuit. In the latter case a 
citizen of Virginia succeeded in getting personal service on a New 
Yorker who was sojourning in Rhode Island, and brought suit in 
the federal circuit court. It will be remembered that the Judiciary 
Act did not permit such suit where, as here, neither party resided 
in the forum. Accordingly the court dismissed the suit, but took 
occasion to indulge in the following reflections: **° 


“ The constitution declares, and it is mandatory to the legislature, 
that the judicial power of the United States shall extend to contro- 
versies ‘ between citizens of different states ’; and it is somewhat singular 
that the jurisdiction actually conferred on the courts of the United 
States should have stopped so far short of the constitutional extent. 
That serious mischiefs have already, arisen, and must continually arise 
from the present very limited jurisdiction of these courts, is most 
manifest to all those, who are conversant with the administration of 
justice. But we cannot help them.” 


The judgment of the Supreme Court in Turner v. Bank of 
America avoids all these subtleties. The assignee clause was 
sustained. We hear nothing of any duty of imperfect obligation 
resting upon Congress. The remarks of Mr. Justice Chase are full 
of a vigorous common sense and a realization of what was prac- 
ticable: *** 


“The notion has frequently been entertained, that the federal Courts 
derive their judicial power immediately from the constitution; but the 
political truth is, that the disposal of the judicial power, (except in 
a few specified instances) belongs to congress. If congress has given 
the power to this Court, we possess it, not otherwise: and if congress 
has not given the power to us, or to any other Court, it still remains at 
the legislative disposal. Besides, congress is not bound, and it would, 
perhaps, be inexpedient, to enlarge the jurisdiction of the federal Courts, 
to every subject, in every form, which the constitution might warrant.” 





118 y Wheat. 304, 328 (U.S. 1816). 

119 Fed. Cas. No. 17,547 (C. C. R. I. 1818). 
120 Fed. Cas. No. 17,547, at 1015-16. 

121 4 Dall. at ro. 





508 HARVARD LAW REVIEW 


The matter could not have been put more clearly. The truth was 
in a very real sense a “ political” truth. As a question of the 
meaning of English words, the Constitution might perhaps have 
been as well construed in one way as in the other. But the coun- 
try had no desire to see federal jurisdiction extended over the 
entire constitutional sweep. During the debates in the state con- 
ventions there had been frequent assurances that Congress would 
prevent the dire consequences which the Anti-Federalists had seen 
arising from the judiciary clause. The Supreme Court could 
hardly interpret the section in such a way as to render all these 
promises nugatory. More than that, the Court rested itself on ex- 
pediency. There was no reason for taking over business which 
the state courts could handle without serious prejudice to any na- 
tional interest. There is much cause for gratitude to the men 
who decided Turner v. Bank of America. It is due to them that 
we can think of narrowing diversity jurisdiction without a consti- 
tutional amendment. 

The next few years brought a number of cases of less impor- 
tance. In Hepburn v. Elizey,'** the Court held that it had no juris- 
diction over a suit between a citizen of the District of Columbia 
and a citizen of a state. Three cases seem to have been required 
to make it clear that the eleventh section of the Judiciary Act 
went beyond the constitutional grant of power insofar as it con- 
ferred jurisdiction over suits between aliens, and would accord- 
ingly be “interpreted ” to apply only to suits between aliens on 
one side and citizens on the other.’** Chappedelaine v. Deche- 
naux *** held that jurisdiction was not lost by the fact that the 
plaintiff was acting in a representative capacity for a person of 
the same citizenship as the defendant. In Strawbridge v. Cur- 
tiss**° a major problem was again presented. The complainants 





122 2 Cranch 445 (U.S. 1805). 

128 Mossman v. Higginson, 4 Dall. 12 (U. S. 1800); Montalet v. Murray, 
4 Cranch 46 (U. S. 1807) ; Hodgson v. Bowerbank, 5 Cranch 303 (U. S. 1809). 

124 4 Cranch 306 (U.S. 1809). It seems that if the basis of diversity jurisdic- 
tion is a prejudice against foreigners, this would hardly exist where the foreigner 
is a trustee or executor for a local citizen, and accordingly there should be no juris- 
diction. Why did not Marshall construe the Judiciary Act here in the light of 
the prejudice theory ? 

125 3 Cranch 267 (U.S. 1806). It will be remembered that the same situation 
had occurred in Bingham v. Cabot, supra note 109, where the point had not been 
argued. 
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were citizens of Massachusetts; so were most of the defendants; 
but jurisdiction was sought to be maintained because one of the 
defendants was a Vermonter. Here was obviously a situation 
which had not been foreseen. Marshall made law, and made it 
briefly and magisterially: **° 


“The court understands these expressions [in the Judiciary Act] to 
mean, that each distinct interest should be represented by persons, all of 
whom are entitled to sue, or may be sued, in the federal courts.” 


Clearly there was nothing in the language of the Judiciary Act 
which pointed either way. Nor could Marshall decide this case by 
applying the local prejudice theory which he was later to elabo- 
rate in Bank of the United States v. Deveaux.*** For who can say 
whether a Vermont jury, concentrating attention on the one Ver- 
mont defendant, would shut its eyes to the merits of the com- 
plainants’ case, or, realizing that its fellow citizen was only one 
of a crowd, would deal fairly and squarely with all? A theory so 
little founded on realities could hardly be expected to furnish a 
satisfactory answer to a new and difficult question. We learn 
that years later, when Strawbridge v. Curtiss had effectively nul- 
lified Bank of the United States v. Deveaux, Marshall came to 
regret both decisions.*** Yet it is just as probable that if in Straw- 
bridge v. Curtiss the jurisdiction had been sustained, there would 
also have been occasion for regret. Should the accident that one 
plaintiff happens to have a citizenship different from that of all the 
other parties in the case entitle him to invoke the jurisdiction of 
the federal courts? The answer must rest, not on any legal prin- 
ciple, but on the expediency of diversity jurisdiction in general. 





126 3 Cranch at 267. It is noteworthy that Marshall speaks of the Judiciary 
Act and not of the Constitution. Yet the former differed from the latter only in 
the fact that it required one of the parties to be a citizen of the state where the suit 
was brought. And though this requirement has long since been abandoned, the rule 
of Strawbridge v. Curtiss remains unchanged. The Supreme Court has never been 
obliged to pass upon the question whether Congress could abrogate the rule of 
Strawbridge v. Curtiss. See Fuller, C. J., in California v. Southern Pac. Co., 157 
U. S. 229, 260-61 (1895), and in Cochran v. Montgomery County, 199 U. S. 260, 
272 (1905), in which the third clause of § 2 of the Act of Aug. 13, 1888, 25 Star. 
434, was construed as not intending to depart from the rule, though a literal inter- 
pretation would probably have demanded the contrary result. And see Chafee, 
Interstate Interpleader (1924) 33 YALE L. J. 685, 720. 

127 5 Cranch 61 (U.S. 1809). See supra p. 492. 

128 See Wayne, J., in Louisville R. R. v. Letson, 2 How. 497, 555 (U.S. 1844). 
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What can be said is that there is little likelihood that Strawbridge 
v. Curtiss will ever be reversed either by judicial decision or, as- 
suming the power, by legislation. 


The steady expansion of the jurisdiction of the federal courts, 
especially since Reconstruction days, has been but a reflex of the 
general growth of federal political power. That growth will not 
abate, since it is responsive to deep social and economic causes. 
Only one aspect of the work of the federal courts is out of the cur- 
rent of these nationalizing forces — the jurisdiction based on di- 
versity of citizenship. This had its origin in fears of local hostili- 
ties, which had only a speculative existence in 1789, and are still 
less real today. The unifying tendencies of America here make 
for a recession of jurisdiction to the states, rather than an exten- 
sion of federal authority. The pressure of distinctively federal 
litigation may call for relief of business that intrinsically belongs 
to the state courts. How far, if at all, the United States courts 
should be left with jurisdiction merely because the parties are 
citizens of different states is a question which calls for critical re- 
examination of the practical bases of diversity jurisdiction. To 
such a reéxamination the present study may serve as an in- 
troduction. 


Henry J. Friendly. 


WasuincrTon, D. C. 
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THE Basis OF TAXATION OF PROPERTY HELD IN Trust. —It is es- 
tablished that in a trust * of realty or chattels with a permanent location, 
the state of situs alone can impose a tax. Where the property consists 
of intangibles and both the cestui and the trustee are domiciled in the 
jurisdiction where the trust is administered it is equally clear that there 
will be only one tax. In both these cases it is merely an administrative 





1 On the general subject see Beale, Jurisdiction to Tax (1919) 32 Harv. L. 
Rev. 587, 619; Goopricu, Conriict or Laws (1927) 96; 2 Cootey, TAXATION (4th 


ed. 1924) § 460. : 
2 See Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905). 





512 HARVARD LAW REVIEW 


matter whether the tax is laid upon the cestwi or the trustee. However, 
even in such situations, it may become necessary to determine who the 
true owner is. When questions of substance arise as, for example, ex- 
emptions,* deductions of debt,* and graduation in income tax,° the in- 
dication is that the cestui is to be so considered. 

It is when the trustee, cestui, and administration are in different juris- 
dictions that conflicting claims may arise. It is almost universally held 
that the intangible assets of the trust are taxable at the domicil of the 
trustee,° though the cestui and administration are elsewhere and the 
intangibles are not evidenced by instruments within the jurisdiction. It 
is equally true that the cestui may be taxed at his domicil,’ though the 
trustee be a non-resident; some courts, however, have refused to allow 
the tax without express legislative sanction.* As a result of the present 
state of the law, a double tax on what is essentially a single interest 
is very likely and a change in the law that the mere administration 
of the trust by the courts of the jurisdiction is not in itself a basis 
for taxation might lead to the imposition of a triple tax.° That the same 





8 Ellsworth College v. Lovell, 156 Iowa 52, 135 N. W. 594 (1912) (property held 
in trust for a tax exempt institution is tax exempt). See Mass. Gen. Laws (1921) 
c. 62, § 12. 

4 See People ex rel. Western Ry. v. Albany, 40 N. Y. 154, 160 (1869). 

5 44 StaT. 37 (1926), 26 U.S. C. A. (1928) § 966. 

6 Guthrie v. Pittsburg, etc. Ry., 158 Pa. 433, 27 Atl. 1052 (1893) ; McClellan v. 
Board of Review, 200 Ill. 116, 65 N. E. 711 (1902); Welch v. City of Boston, 221 
Mass. 155, 109 N. E. 174 (1915) ; Detroit v. Lewis, 109 Mich. 155, 66 N. W. 958 
(1896). Cf. Thorne v. State, 145 Minn. 412, 177 N. W. 638 (1920). Contra: 
Goodsite v. Lane, 139 Fed. 593 (C. C. A. 6th, 1905). But cf. Frankfort v. Fidelity 
Trust, 111 Ky. 667, 64S. W. 470 (1901). See Hawk v. Bonn, 6 Ohio C. C. 452, 467 
(1892). 

In the following cases, the trustee’s domicil which imposed the tax was also the 
place of administration. Price v. Hunter, 34 Fed. 355 (E. D. Pa. 1888) ; Mackay v. 
San Francisco, 128 Cal. 678, 61 Pac. 382 (1900); State ex rel. Wisconsin Trust 
Co. v. Phelps, 172 Wis. 147, 176 N. W. 863 (1920) (income tax, income never re- 
ceived in the state, being paid to cestui by foreign agent) ; People ex rel. Beaman v. 
Feitner, 168 N. Y. 360, 61 N. E. 280 (1901); Att’y Gen. v. Jewish Colonization 
Ass’n, f1907] 1 K. B. 123; Att’y Gen. v. Belilios, (ees ] 2 K. B. 439 (shows ex- 
treme nature of this sort of tax). 

Where there is more than one trustee, statutes usually provide that each shall be 
taxed his share. Thus, if there are three and one is out of the jurisdiction, a tax on 
only two thirds of the property is levied. People ex rel. Beaman v. Feitner, supra. 
But cf. Newcomb v. Paige, 224 Mass. 516, 113 N. E. 458 (1916) ; Humbird v. Tax 
Comm., 141 Md. 405, 119 Atl. 157 (1922) ; People ex rel. Darrow v. Coleman, 119 
N. Y. 137, 23 N. E. 488 (1890). For a case holding all property taxable where 
only one trustee was present, see Johnson v. Oregon, 3 Ore. 13 (1868). 

The case of joint trustees is to be distinguished from that of joint executors. 
See infra note 14. 

7 Hunt v. Perry, 165 Mass. 287, 43 N. E. 103 (1896) ; Wise v. Commonwealth, 
122 Va. 603, 95 S. E. 632 (1918) ; McCeney v. County Comm., 137 Atl. 291 (Md. 
1927); Maguire v. Tax Comm., 230 Mass. 503, 120 N. E. 162 (1918), aff'd, sub 
nom, Maguire v. Trefry, 253 U.S. 12 (1920) (holding income tax on beneficiary’s 
income received from non-resident trustee constitutional). See Augusta v. Kimball, 
ot Me. 605, 611, 40 Atl. 666, 669 (1898). 

8 Dorr v. City of Boston, 6 Gray 131 (1856) ; Anthony v. Caswell, 15 R. I. 159, 
t Atl. 290 (1885). 

® Mackay v. San Francisco, supra note 6; Augusta v. Kimball, supra note 7; 
Bayfield County v. Pishon, 162 Wis. 466, 156 N. W. 463 (1916). Cf. Welch v. 
City of Boston, supra note 6. But cf. Lewis v. Chester, 60 Pa. 325 (1869). See 
Beale, The Progress of the Law — Conflict of Laws (1020) 34 Harv. L. REv. 50, 52. 
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interest 1° is taxed by two or more jurisdictions does not necessarily 
show that either tax is unconstitutional or even unfair.11 However, it. 
does raise a doubt on both scores. 

In the case of a testamentary trust the trustee takes his title from a 
probate court. It is usually to this court that he is accountable during 
the life of the trust, and there is authority for the proposition that no- 
where else can he be called to account by the cestui.'* Thus, for certain 
limited purposes the trust may have a situs for administration.4* It is 
arguable that the services of supervision given by this jurisdiction entitle 
it to taxes on the analogy of the administration of decedents’ estates. In 
the latter case taxes are levied at the place of administration ‘* regard- 
less of the domicil of executors or beneficiaries. The executor has no 
character as such outside the jurisdiction of appointment, and his domi- 
cil will not tax him.** The beneficiary is only contingently entitled de- 
pending on the outcome of administration and his domicil will not tax 
him.’® Thus the place best entitled to tax, and that place alone, does 





10 Some courts, however, seem to recognize two interests. See Maguire v. 
Trefry, supra note 7, at 16. Distinguish the case from a tax on a mortgage debt 
where the mortgage is on foreign property. The mortgagee’s personal right is dis- 
tinct from his security interest. See Beale, supra note 1, at 594. 

11 The question of whether the tax is “ within the jurisdiction ” of the state is 
not directly considered in this Note. Practically the only limitations on a state’s 
power to tax are those imposed under the Federal Constitution. It is very difficult 
to say whether there are any inherent jurisdictional limitations on taxation in the 
sense that an act outside these limits will not be recognized by another state, since 
it is very rarely, if ever, that the question can arise in another state. This results 
from the refusal to entertain a suit for taxes on the part of a foreign sovereign. 
Colorado v. Harbeck, 106 Misc. 319, 175 N. Y. Supp. 685 (1919). However, at- 
tempts have been made to define such limits. The argument begins with the funda- 
mental concept of power over property or person. But limits are set on this power, 
based on the usage of the states and these limits are called jurisdictional limits. 
Any further limits imposed under the Federal Constitution, such as the denial 
of a state’s power to tax its citizens on chattels abroad, are imposed, it is said, on 
grounds of “ fairness,” not because of absence of “ jurisdiction.” Beale, The Prog- 
ress of the Law — Taxation (1924) 38 Harv. Law Rev. 281, 282. It is submitted 
that there is no logical distinction between a self-imposed limit of usage and one 
imposed under the Constitution which enables us to call the former “ jurisdictional ” 
and the latter something different from it. 

12 Jenkins v. Lester, 131 Mass. 355 (1881). See Jn re Cigala, 7 Ch. D. 351, 357 
(1878). In an informal inter vivos trust, the trustee may be sued where found. 
Massie v. Watts, 6 Cranch 148 (U. S. 1810). 

Is the original appointing court the only one which can remove or appoint new 
trustees? It would seem not. See Farmers’, etc. Trust Co. v. Pendleton, 37 Misc. 
256, 75 N. Y. Supp. 294 (1902). Cf. Att’y Gen. v. Belilios, supra note 6. 

13 See Beale, loc. cit. supra note 9. But see Augusta v. Kimball, supra note 7, 
at 608, 40 Atl. at 668. 

14 Principal administration: Gallup v. Schmidt, 154 Ind. 196, 56 N. E. 443 
(1900) ; People ex rel. Farmers’, etc. Trust Co. v. Wells, 94 App. Div. 463, 87 N. Y. 
Supp. 745 (1903) (one of four executors abroad). 

Ancillary administration: Tafel v. Lewis, 75 Ohio St. 182, 78 N. E. 1003 (1906) ; 
Baldwin v. Shine, 84 Ky. 502, 2 S. W. 164 (1886). But cf. Dallinger v. Rapello, 
14 Fed. 32 (D. Mass. 1882), 15 Fed. 434 (D. Mass, 1883) (place of administration 
will not tax unless executors are domiciliaries) . 

15 Hawk v. Bonn, 6 Ohio C. C. 452, 467 (1892); Im re Thourot’s Estate, 52 
Utah 106, 172 Pac. 697 (1918); Brewster v. Comm. of Taxation, 251 Mass. 40, 
146 N. E. 259 (1925). 

16 Commonwealth v. Camden, 142 Ky. 365, 134 S. W. 914 (1911). 
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tax.'7 But the case of the trust must be differentiated; the trust arises 
when the testamentary administration is complete and the beneficial 
owner has been definitely determined. The domicil of the “ owner ” is 
now justified in taxing and the place where the trust is thereafter to be 
administered relinquishes its claim to the jurisdiction with the better 
claim.** For the services of its courts during the life of the trust, the 
place of administration may charge fees sufficient to compensate it; 
this surely is a more rational charge than a tax on the property varying 
with the size of the estate rather than with the services rendered. 
The supposed justification for taxation at the domicil of the trustee is 
that the trustee is the holder of the legal title. On the other hand it is 
said that the cestui may be taxed because he is the real owner.”° As far 
as the claim is based on “ ownership,” that of the cestui’s domicil seems 
stronger. Furthermore, enjoyment of the property takes place under its 
protection and through the opportunities which it furnishes. It is true 
that the trust may owe something for the protection given to the trustee, 
but no more than a principal owes for the protection given to his agent.” 
Yet aside from the cases of “ business situs” the domicil of the agent 
has no right to tax the intangibles of the principal.?” Union Refrigerator 
Transit Co. v. Kentucky,”* in holding that the domicil of an owner may 
not tax his chattels permanently abroad, established fairness as a test of 
taxation under the Fourteenth Amendment. In that case the place 
where the chattels are has a better claim and the certain double taxation 
is unfair. The constitutional power of the cestui’s domicil to levy an 
income tax where the trustee is resident abroad has already been de- 
termined.2* And the policy’ underlying the Union Refrigerator case 
might well be urged in denying to the trustee’s domicil the right to tax.” 





ACCUMULATIONS IN CHARITABLE Trusts. — Specific statutory pro- 
visions concerning accumulations for charitable purposes exist in only 





17 So in receiverships where foreign creditors are involved like results are 
reached. Youtsey v. Commonwealth, 110 Ky. 555, 62 S. W. 262 (1901). 

18 See Lowry v. Los Angeles, 38 Cal. App. 158, 175 Pac. 702 (1918). But in the 
case of guardian and ward, where the ward’s rights are definitely determined and he 
has, in addition, the legal title; some courts allow taxation of the guardian at the 
place of appointment. Baldwin v. Comm. of Washington County, 85 Md. 145, 36 
Atl. 764 (1897). Contra: Maxwell v. People, 189 Ill. 603, 59 N. E. 1098 (1901). 
The ward was taxed in Taylor v. Comm., 124 Va. 445, 98 S. E. 5 (1919).- Contra: 
Kinehart v. Howard, 90 Md. 1, 44 Atl. 1040 (1899). 

19 See note 6, supra. 

20 See notes 7 and 10, supra. 

21 It is not contended that the rendering of some benefit or protection of prop- 
erty or person is necessary to support every tax. See Southern Pac. Ry. v. Ken- 
tucky, 222 U. S. 63 (1911). But where two jurisdictions assume to lay a tax on 
substantially the same interest then the benefits contributed by them may be con- 
sidered in determining which one should tax as a matter of fairness and possibly as 
a constitutional matter. 

22 Under the Massachusetts income tax, no tax is laid on the trustee where the 
cestui is a non-resident. Mass. Gen. Laws (1921) c. 62, § 10. 

28 199 U. S. 194 (1905). 

24 Maguire v. Trefry, supra note 7. 

25 There is a hint, however, that the trustees’ domicil may tax in Maguire v. 
Trefry, supra note 7, at 16. 
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three jurisdictions, although accumulations for individuals are generally 
regulated.*. In Pennsylvania, accumulations in charitable trusts are 
specifically exempt from restrictions,” while in New York and Wiscon- 
sin they are permitted to a very limited extent.* In England, there are 
intimations that they would be held within the restrictions of the Thel- 
lusson Acts.* The disposition of such settlements directing accumula- 
tion of income depends, in the absence of statutory regulation, upon how 
far the common law policy against restraints on alienation is applicable 
to charitable trusts.° 

In the typical case, a settlor creates a trust in favor of a charity,® and 
directs that the income be accumulated and added to the principal for 
a number of years,’ or until a certain sum * is reached.’ If the vesting 





1 In England by the Thellusson Acts accumulations are limited to the minority 
of the beneficiaries or twenty-one years. (1800) 39 & 40 Gero. III, c. 98; (1892) 
55 & 56 Vict. c. 58; (1925) 15 & 16 Gro. V, c. 20, $164. For a history of Peter 
ee will, which led to the passage of these acts, see HARGRAVE, THELLUSSON 

CT (1842). 

This statute has been copied in substance by the following acts: Axa. Civ. 
Cope (1923) $6914; Cat. Civ. Cope (Kerr, 1920) §§ 722-26; Ixy. Rev. Star. 
(Cahill, 1927) c. 3, p. 145; Inv. Star. (Burns, 1926) §§ 12172—73; N. Y. PersonaL 
Property Law (1917) § 16, N. Y. Reat Property Law (1917) § 61; N. D. Comp. 
Laws (1913) § 52092; Pa. Star. (West, 1920) § 18868; S. D. Rev. Cope (1919) 
§ 209; Wis. Stat. (1923) c. 230, § 2061. American courts have followed the Eng- 
lish cases in holding that accumulations beyond the permissive period go to the 
one who would have been entitled thereto if there had been no direction to accu- 
mulate. In re Deloitte, [1926] 1 Ch. 56; Carlberg v. State Sav. Bank, 312 Ill. 181, 
143 N. E. 441 (1924); Guaranty Trust Co. v. Halstead, 245 N. Y. 447, 157 N. E. 
739 (1927). Cf. In re Maber, [1927] W. N. 300; In re Lilly’s Estate, 272 Pa. 143, 
116 Atl. 393 (1922). See (1922) 153 L. T. 155; (1924) 37 Harv. L. Rev. 637. 

2 Pa. Stat. (WEsT, 1920) § 18868. See Channon’s Estate, 266 Pa. 417, 109 
Atl. 756 (1920). 

8 In New York the statutes cited, supra note 1, permit accumulations of income 
in charitable trusts, with certain limitations. Cf. Matter of Davidge’s Will, 200 
App. Div. 437, 193 N. Y. Supp. 245 (1922). In Wisconsin accumulations for 
charitable purposes are specifically limited to 21 years, and may be made only by a 
charitable corporation organized under the law of the state. This statute applies 
to real estate only. Ws. Stat. (1923) c. 230, § 2061. See Bocert, Trusts (1921) 
§66. In Illinois by special statute, accumulations directed for the care of ceme- 
teries are permitted. Ini. Rev. Stat. (CAHILL, 1927) c. 21, pp. 64-65. 

4 See Martin v. Margham, 14 Sim. 230 (1844) ; In re Monk, [1927] 2 Ch. 197. 
Cf. Trustees v. Bush, 28 N. Z. L. R.°117, 119 (1908); Wharton v. Masterman, 
[1895] A. C. 186, 201; Gray, Rute Acarinst Perpetuities (3d ed. 1923) § 679. 

5 It is usually said that the rule against perpetuities does not apply to char- 
itable trusts. But a charitable trust which may not vest within the limits of the 
rule against remoteness is void. Institution For Savings v. Roxbury Home, 244 
Mass. 583, 139 N. E. 301 (1923) ; Easton v. Hall, 323 Ill. 397, 154 N. E. 216 (1926). 
See (1927) 40 Harv. L. Rev. 913. 

® As to what purposes are charitable, see Tyssen, CHARITABLE BEQursts (2d 
ed. 1921) 57-118; Zo~L~EMAN, AMERICAN LAw OF CHARITIES (1924) §§ 184-225; 
Scott, Charity for the Heterodox (1917) 23 CASE AND COMMENT 961. - 

7 Benjamin Franklin’s Estate, 27 W. N. of Cas. 545 (Pa. 1891). Or he may 
direct that a portion of the income be accumulated to secure expansion of the 
charity. Woodruff v. Marsh, 63 Conn, 125, 26 Atl. 846 (1893). 

8 In re Galland’s Estate, 103 Wash. 106, 173 Pac. 740 (1918). But if a trust 
is insufficient for a designated purpose, and there is no direction to accumulate, the 
court has no power to order the trustee to accumulate; the gift must either fail or 
be applied cy pres. Grimke v. Att’y Gen., 206 Mass. 49, 91 N. E. 899 (1910). 

® A similar direction in favor of an individual would in many jurisdictions be 
subjected to even greater restrictions than those imposed by statute (see supra 
note 1). For since the beneficiary has a vested indefeasible interest in the principal, 
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of the gift is contingent on the accumulations reaching this amount and 
there is a possibility that the necessary sum will not be accumulated 
within twenty-one years, the gift is void ab initio.° From this aspect 
the rule against remoteness is fully applicable to charitable trusts; but 
there is a strong policy in favor of charitable trusts, and the courts have 
usually construed such gifts as vesting immediately in the charity with 
a postponement of enjoyment until the desired sum is reached.’? In this 
situation, the House of Lords, after declaring that the Thellusson Acts 
had no application, held that the direction to accumulate was an illegal 
restraint on alienation which the charity could terminate at any time.** 
In the United States, however, the courts have generally permitted such 
accumulations,’* often with a precautionary statement that such trusts 
remain subject to reasonable control by a court of equity.*° The force 
of the restriction is a matter of doubt, for no case has been found where a 
court of equity, having once allowed an accumulation to begin, later 
limited or terminated it. Inasmuch as the most potent objection to ac- 
cumulations, namely, that no living person derives benefit from property 
so held, applies with equal force to charitable gifts, the view of the 
American courts seems to lack justification.‘* No plan for charitable 
distribution, no matter how worthy its ultimate purpose, would seem to 
warrant the withholding of the beneficial use of property for more than 





the direction to accumulate is considered an illegal restraint on alienation, and the 
beneficiary can terminate the accumulation as soon as he attains majority. Saunders 
v. Vautrie, 4 Beav. 115 (1841); Rector v. Dalby, 98 Mo. App. 189, 71 S. W. 1078 
(1903). See (1r925) 39 A. L. R. 52. Contra: Claflin v. Claflin, 149 Mass. 19 
(1889); Shelton v. King, 229 U. S. 90 (1913). See Gray, op. cit. supra note 4, 
§§ 121(c) et seg. See infra note 13. 

10 Girard Trust Co. v. Russell, 179 Fed. 446 (C. C. A. 3d, 1910). Cf. In re Pen- 
rose’s Estate, 257 Pa. 231, ror Atl. 319 (1917). See Gray, op. cit. supra note 4, 
§ 671. 

11 But even where the contingent gift of the accumulations may not vest 
within the prescribed time, if there is a prior gift to another charity, the remote 
gift over of the accumulated income has been held valid. Lennig’s Estate, 154 Pa. 
209, 25 Atl. 1049 (1893); St. John v. Andrews Institute, 191 N. Y. 254, 83 N. E. 
981 (1908) ; Ripley v. Brown, 218 Mass. 33, 105 N. E. 637 (1914). And cf. Hill- 
yard v. Miller, 10 Pa. 326 (1849). See (1921) 34 Harv. L. Rev. 645. 

12 Duggan v. Slocum, 92 Fed. 806 (C. C. A. 2d, 1899) ; In re Galland’s Estate, 
supra note 8; Jansen v. Godair, 292 Ill. 364, 127 N. E. 97 (1920). And see cases 
cited infra note 15. Cf. Mass. Institute of Technology v. Att’y Gen., 235 Mass. 
288, 296, 126 N. E. 521, 524 (1920); Herron v. Stanton, 128 N. E. 363, 367 (Ind. 
App. 1920), 79 Ind. App. 683, 685, 147 N. E. 305, 309 (1923). 

18 Wharton v. Masterman, supra note 4. See (1927) 163 L. T. 297. 

14 Handley v. Palmer, 103 Fed. 39 (C. C. A. 3d, 1900) ; Coleman v. O’Leary’s 
Ex’rs, 114 Ky. 388, 70 S. W. 1068 (1902); Dexter v. Harvard College, 176 Mass. 
192, 57 N. E. 371 (1900). See (1912) 2 Brir. Ruv. Cas. 880; High, Perpetuities 
and Charities (1897) 29 Cutc. L. N. 390, 392; Nosre, Law or Cuarity Trusts 
UnpvER MassacHusEtts Decisions (2d ed. 1918) § 30. 

15 Odell v. Odell, 10 Allen 1 (Mass. 1865) (direction to accumulate for 50 
years) ; Woodruff v. Marsh, supra note 7 (100 years or longer) ; Duggan v. Slocum, 
supra note 12; Reasoner v. Herman, rox Ind. 642, 134 N. E. 276 (1922) (indefinite 
period). This right of a court of equity to interfere is apparently a form of its cy 
pres power; and thus if the legislature by special act sanctions the trust for ac- 
cumulation, a court of equity can no longer interfere. Oldfield v. Att’y Gen., 219 
Mass. 378, 106 N. E. rors (1914). Cf. Wood v. Oldfield, 219 Mass. 374, 106 N. E. 
1014 (1914). See infra note 27. 

16 See Gray, op. cit. supra note 4, § 679(a). 
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twenty-one years,)’ the period usually permitted to individual accumula- 
tions.** 

A testator often leaves his estate in trust to pay a portion of the in- 
come to A for life, with an absolute gift over of the principal and accu- 
mulated income to a charity.1° Assuming the gift to be vested, should 
such accumulation be permitted for the whole of A’s life, which may pos- 
sibly exceed twenty-one years? Conceivably the English courts might 
in this situation apply the provisions of the Thellusson Acts and allow 
the accumulation for twenty-one years. Since the objection to withhold- 
ing the beneficial use of that part of the estate which is not utilized to pay 
the life tenant’s income is as applicable here as to the situation where the 
charity is the sole beneficiary, this result might involve some logical in- 
consistency. Here agairi the American courts have held such directions 
to accumulate valid, subject only to the vague limitation of reasonable 
control by a court of equity.2° The whole estate might be applied to 
the charitable purpose at the end of twenty-one years, subject to the 
payment to the life tenant; ** but such a disposition would do violence 
to the testator’s expressed intention. It seems, however, that the same 
arbitrary restriction should be enforced in this situation, and all surplus 
income accruing after twenty-one years be given to the designated 
charity. 

Where there is a vested gift to a charity but the purpose cannot be 
immediately effectuated, there is an implied direction to accumulate the 
income in the meantime.”” It is usually held that an outright gift to a 
charitable organization to be formed at a future uncertain date ** is 





17 This is the period permitted by the Wisconsin statute. The New York 
statute imposes an even greater restriction. See supra note 3. Such a twenty-one 
year period would satisfy both the policy in favor of carrying out the charitable 
intention of the donor and the policy against restraining alienation. 

18 See statutes cited supra note 1. 

19 Channon’s Estate, supra note 2. Cf. Wharton v. Masterman, supra note 4. 
The gift might be limited so as to give A part of the income for life, but with an 
additional provision that after A’s death, the income be further accumulated for 
twenty-one, or an indefinite number of years. In many American jurisdictions 
either direction would probably be held valid, although on principle both seem ob- 
jectionable. Cf. cases cited supra notes 14 and 15. 

20 Channon’s Estate, supra note 2; Ingraham v. Ingraham, 169 IIl. 432, 48 
N. E. 561 (1897). Cf. Amory v. Trustees of Amherst College, 229 Mass. 374, 118 
N. E. 933 (1018). 

21 This would achieve the desired result of not withholding that part of the 
gift not needed to produce the life tenant’s income, but probably no court would 
order this disposition. But see Mass. Institute of Technology v. Att’y Gen., supra 
note 12, where the life tenant covenanted with the charity to obtain practically the 
same result. And where the life tenant is to receive a fractional portion of the 
net income rather than a definite annual sum, this scheme would obviously be 
impossible. 

22 There may be both an express and implied direction to accumulate, e.g., 
where property is left to an organization which is to be formed with an express 
direction to accumulate before application. Inglis v. Trustees of Sailors’ Snug 
Harbor, 3 Pet. 99 (U. S. 1830). Or there may be an express direction to accumulate 
before incorporation. Brigham v. Peter Bent Brigham Hospital, 134 Fed. 513 
(C. re A. 1st, 1904) ; Matter of Pott’s Will, 205 App. Div. 147, 199 N. Y. Supp. 
880 (1923). 

23 Or in another common situation funds are given to erect and maintain a 
charitable institution on land to be furnished by another. Henshaw v. Atkinson, 
3 Mad. 306 (1818). Cf. Biscoe v. Jackson, L. R. 35 Ch. D. 460 (1887). 
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valid.2* The theory of the cases seems to be that the gift is not condi- 
tional or contingent, but merely that the mode of execution is made to 
depend upon future events.*® Thus the intermediate accumulations be- 
tween the testator’s death and the application of the property are per- 
mitted to go with the principal.*® And if such accumulations become 
too large or the designated purpose cannot be carried out, then both the 
principal and accumulations may be applied cy pres.?” While in the 
usual case the period preceding application is very short, if the purpose 
is not carried out in twenty-one years, the gift should fail or be given 
cy pres application. 

Finally, there may be an accumulation of surplus income where the 
designated purpose fails to absorb the full proceeds from the property 
held on the charitable trust. If there was no general intent shown in 
the bequest, there should be an intestacy pro tanto of the surplus in- 
come; but no case has been found in which the court ordered such dis- 
position.?* Where a general charitable intent was evidenced, however, 
and it was apparent at the outset that the designated charity would not 
require the full income, a recent case held that the surplus income should 
be permitted to accumulate to meet possible future contingencies until 
the expiration of a period of twenty-one years.*® Then the surplus may 
be applied cy pres. Where, however, a surplus accumulated after the 
charitable trust had been in existence for a long period, it was given 
cy pres application immediately.*° Both results seem to express ade- 
quately the policy against restraints on the beneficial use of the income 
from trust property.** 





24 Russell v. Allen, 107 U. S. 163 (1882); Dykeman v. Jenkins, 179 Ind. 549, 
tor N. E. 1013 (1913) ; Jansen v. Godair, supra note 12. Cf. Att’y Gen. v. Chester, 
1 Bro. C. C. 444 (1785). 

25 Philadelphia v. Girard, 45 Pa. 9 (1863); Chamberlayne v. Brockett, L. R. 
8 Ch. App. 206 (1872) ; In re Swain, [1905] 1 Ch. 669. Cf. Curran v. Philadelphia 
Trust Co., 15 Phil. 84 (Pa. 1882). 

26 Cf. In re Julliard’s Estate, 117 Misc. 642, 191 N. Y. Supp. 904 (1922), where 
a gift of the intermediate income to an individual was sustained. 

27 Wallis v. Solicitor Gen., [1903] A. C. 173; Tincher v. Arnold, 147 Fed. 665 
(C. C. A. 7th, 1906) ; McCarroll v. Grand Lodge, 154 Ark. 376, 243 S. W. 870 
(1922). See (1923) 21 Micu. L. Rev. 482; (1923) 7 Munn. L. Rev. 174; Tupor, 
Cuarities (4th ed. 1906) 188. As to the kind of cy pres this is, compare Jn re Pyne, 
[1903] 1 Ch. 83, with In re Lott’s Will, 214 N. W. 391 (Wis. 1927). See Willard, 
Illustrations of the Origin of Cy Pres (1894) 8 Harv. L. Rev. 69; (1923) 8 Corn. 
L. Q. 179; Bocert, Trusts (1921) §$ 63. 

28 The policy in favor of charitable trusts is so strong that in such cases most 
courts would be astute in finding a general charitable intent. See supra note 12. 

29 In re Monk, [1927] 2 Ch. 197. See Young v. St. Mark’s Lutheran Church, 
200 Pa. 332, 336, 49 Atl. 887, 888 (1901). Cf. Martin v. Margham, supra note 4; 
In re Buck, [1896] 2 Ch. 727. See TyssEn, op. cit. supra note 6, at 200-01. 

80 Att’y Gen. v. Ironmonger’s Co., 2 Beav. 313 (1840); Att’y Gen. v. Dixie, 
2 Myl. & K. 342 (1833); Im re Avenon’s Charity, [1913] 2 Ch. 261; Camp v. 
Presbyterian Society, 105 Misc. 139, 173 N. Y. Supp. 581 (1918). 

81 Since termination and cy pres application of a charitable trust for accumula- 
tion by a court of equity is unusual and involves expensive litigation, the cost of 
which comes out of the trust property, a more flexible scheme is offered by the 
modern Community Trust. See Hayes, Frozen Funds in Tue Story or THE Com- 
MunIty Trust, No. [IX (1927). A number of banks and trust companies organize 
such a Community Trust and agree to accept gifts under the special deed provided. 
A distribution committee is then appointed from among the representative men of 
the community. Any expressed desire of the settlor as to the particular charitable 
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INSPECTION BY THE ACCUSED BEFORE TRIAL.— In civil cases the 
jurisdiction of the courts to compel production of documents for in- 
spection by the opposite party is fairly well defined.‘ In criminal cases, 
however, there is a diversity of judicial opinion as to the existence and 
limitations of such a power. In only one state has there been a legis- 
lative recognition of such a jurisdiction.’ 

A minority of the courts have denied the existence of any judicial 
power to allow inspection * by the accused.* While this practice is in- 
viting because of its simplicity, it is better adapted to the type of crimi- 
nal procedure, now obsolete, which denied the accused the right of repre- 
sentation by counsel, to testify in his own behalf, and to be informed 
concerning the nature of the charge.’ Nevertheless, several considera- 
tions have been urged in favor of its adoption. Thus it has been asserted 
that there is no precedent at common law for the exercise of the power. 
Although in an early case it was said that there was no power,® later 





purpose to which the trust income shall be applied is followed by this committee, 
subject to the condition that if it appears that changed circumstances render un- 
necessary, undesirable, impractical or impossible a literal compliance with its terms, 
a resolution by nine of the eleven members may eliminate any specific restriction or 
limitation. See THe Story or THE Community Trust, No. XII (1927). These 
organizations now exist in five cities and distribute income from more than thirteen 
million dollars. In New York a copy of the trust deed is filed with the Secretary 
of State and, by legislative enactment, may be incorporated by reference in any 
deed or will. N. Y. Laws 1926, cc. 622-23; ibid. 1927, cc. 239, 242. See New 
York Times, June 21, 1925, IX, p. 12; ibid., July 9, 1926, p. 27; (1922) 54 
Cuic. L. N. 245. Cf. In re Williams, 137 L. T. R. 477 (1927), where a private 
trust giving the trustees powers similar to those imposed in the Community Trust 
deed was upheld. 

1 At the early common law the courts professed a lack of power to order pro- 
duction in civil cases. See Anon., 3 Salk. 363 (1702); Ward v. Apprice, 6 Mod. 264 
(1705). But the later practice allowed inspection whenever the document was 
pleaded or counted upon, or was one which could be considered as being held in 
trust for the moving party. See Union Pac. Ry. v. Botsford, 141 U. S. 250, 254 
(1891) ; McQuizan v. Delaware, L. & W. R. R., 129 N. Y. 50, 55, 29 N. E. 235, 236 
(1891) ; 3 Wicmorr, Evipence (2d ed. 1923) § 1858. Statutes now generally cover 
the question. See 3 ibid. § 1859, n. 1. 

2 Towa Cope (1924) §§ 9326, 9339. But it has been held that this statute is 
directory and not mandatory. State v. Howard, 191 Iowa 728, 183 N. W. 482 
(1921) ; State v. Burris, 198 Iowa 1156, 198 N. W. 82 (1924). 

8 The accused’s privilege against self incrimination would prevent inspection by 
the state. Rex v. Purnell, 1 Wm. BI. 37 (1748); State v. Wallahan, Tappan 48 
(Ohio 1816). See 2 WHaRTON, CRIMINAL EvivENCE (10th ed. 1912) § 566; 4 Wic- 
MORE, EvipENcE § 2224. Compare the cases where the documents or chattels are 
found on the prisoner at the time of the arrest or brought into court by proper 
warrant. People v. Adams, 176 N. Y. 351, 68 N. E. 636 (1903); 1 WHARTON, 
Op. cit. supra, 120; 4 WiGMORE, loc. cit. supra. 

* Rex v. Holland, 4 D. & E. 691 (1792) ; State ex rel. Robertson v. Steele, 117 
Minn. 384, 135 N. W. 1128 (1912); State v. Jeffries, 117 Kan. 742, 232 Pac. 873 
(1925); State v. Yeoman, 112 Ohio St. 214, 147 N. E. 3 (1925). The result 
reached in the last two cases is the more to be regretted in view of the fact that 
the court could very well have found such a power by a liberal construction of the 
statutes. See State v. Hall, 55 Mont. 182, 184, 175 Pac. 267, 268 (1918); People 
v. Nields, 70 Cal. App. 191, 194, 232 Pac. 985, 986 (1924) ; State v. Hinkley, 81 Kan. 
838, 846, 106 Pac. 1088, 1091 (1910). 

5 See Rex v. Holland, supra note 4; 1 StepHEN, History or CriminaL Law 
(1883) 225-29, 440; 3 WiGMoRE, EvIDENCE § 1850. 

_ © Rex v. Holland, supra note 4; but it is to be observed that this was obiter 
dicta, since the evidence was inadmissible. 
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English decisions soon established the contrary.’ It seems that an ade- 
quate basis for the sustaining of such a power could always be found in 
the supervisory control that courts exercise over public officers. It may 
be suggested that the rights of the accused are sufficiently safeguarded 
by a bill of particulars ® and inspection at the trial..° But the func- 
tion of a bill of particulars is not the discovery of evidence; its purpose 
is only to give the defendant additional information regarding the crime 
with which he is charged." And the protection furnished by inspection 
at the trial is entirely inadequate, for often the evidence, inspection of 
which is sought, can be combatted only by extensive expert examina- 
tion; ** and in other ways time may be essential in preparing the de- 
fense.** Another argument has been advanced, namely, that to allow 
a defendant inspection before trial will foster false testimony. But that 
argument has been long discarded in analogous fields; ** furthermore it 
would apply equally to inspection at the trial. With the aid of cross 
examination, the prior knowledge of the defendant will not seriously 
minimize the probative force of the evidence, if the theory of the prose- 
cution is correct; it will serve to afford the accused an opportunity to 
demonstrate that the theory of the prosecution is erroneous. To 
adopt the minority rule would effect in many cases a nullification of the 
policy of the state to give everyone accused of crime a fair and im- 
partial trial, and an opportunity to meet every charge preferred against 
him."° 

At the other extreme, a recent case suggests the rule that the defend- 
ant is entitled to the disclosure of any material in the prosecuting at- 
torney’s hands, whether it be admissible as evidence or not, so long as 





7 Regina v. Colucci, 3 Fost. & F. 103 (1861); Rex v. Harrie, 6 C. & P. 105 
(1833) ; Regina v. Spry and Dore, 3 Cox C. C. 221 (1848). 

8 See People ex rel. Lemon v. Supreme Court, 245 N. Y. 24, 30, 156 N. E. 84, 
85 (1927). 

® See People v. Moskowitz, 119 Misc. 837, 839, 196 I~. Y. Supp. 634, 636 (1922) ; 
Joyce, InpICTMENTs (2d ed. 1924) § 320. 

10 Jenkins v. State, 45 Tex. Cr. 173, 75 S. W. 312 (1903) ; Mohler v. Common- 
wealth, 132 Va. 713, 111 S. E. 454 (1922) (transcript of the evidence given in the 
prior trial) ; Commonwealth v. Twitchell, 1 Brewst. 551 (Pa. 1868) (articles of 
clothing). See Davis v. State, 99 Tex. Cr. 517, 270 S. W. 1022 (1925) (a confes- 
sion). But where the evidence was not before the jury, inspection was denied. 
Tinker v. State, 95 Tex. Cr. 143, 253 S. W. 531 (1923), 99 Tex. Cr. 360, 269 S. W. 788 
(1925); St. Clair v. State, 104 Tex. Cr. 423, 284 S. W. 571 (1926). It is to be 
noticed that in all the cases above the document or chattel was admissible in evi- 
dence. Some courts allow an inspection wherever it might aid the defendant. See 
State v. Murphy, 154 La. 190, 97 So. 397 (1923); Sprinkle v. State, 137 Miss. 731, 
to2 So. 844 (1025); 4 WicMorE, EvipENCE § 2224. Contra: People v. Nields, 
supra note 4; State v. Rhoads, 81 Ohio St. 397, 91 N. E. 186 (1910); State v. 
Brooks, 92 Mo. 542, 5 S. W. 257 (1887) ; Santry v. State, 67 Wis. 65, 30 N. W. 226 
(1886) ; State v. Brake, 99 Ore. 310, 195 Pac. 583 (1921). 

11 See Commonwealth v. Jordan, 207 Mass. 259, 265, 93 N. E. 809, 810 (1911). 

12 See Commonwealth v. Haley, 2 Pa. Dist. 533 (1893); United States v. 
Riera, 10 Porto Rico 186, 188 (1917). 

13 People v. Gerrold, 265 Ill. 448, 107 N. E. 165 (1914). 

14 See 1 WicmorE, EvIDENCE § 576; 3 ibid. §§ 1859, 1863. 

15 See United States v. Rich, 6 Alaska 670, 671 (1922). 

( oe Fitzpatrick v. Commonwealth, 135 Va. 504, 506, 115 S. E. 522, 523 
1923). 
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it is reasonably calculated to aid the defense.'’ To adopt this rule would 
be to allow fishing expeditions into the state’s evidence which would not 
be permissible even in civil cases.‘** Furthermore, it gives the accused a 
wider scope than necessary for the adequate protection of his interests, 
and would so embarrass and impede prosecuting attorneys in expediting 
the state’s business and forwarding the purpose of penal laws that con- 
victions would be increasingly difficult.*° No court has openly adopted 
this rule. 

The proper rule for the guidance of the courts seems to lie between 
these extremes. Wherever the accused bona fide seeks the inspection of 
documents or chattels which will be admissible as substantive evidence 
for or against himself,?° and which are necessary for the proper prepara- 
tion and presentation of his defense, it should be discretionary with the 
court to grant an inspection thereof.2* A new trial should be granted 
only in the event that the defendant can show that his rights have been 
materially prejudiced,” and where there has been an abuse of discretion 
in the denial of the defendant’s application.** Thus if the document is 
a public one,** or is the subject or substance of the indictment,”° or is 
such a document or chattel as would require an investigation by ex- 
perts in order to bring the facts before the jury,”° or in any case where 
the exigencies of the situation would entail the denial of a fair oppor- 
tunity to prepare an adequate defense,”’ the refusal of a motion for an 





17 People v. Tippett, 296 S. W. 132 (Mo. 1927). An information was filed 
against the defendant for violating the statutory crime of departing from the scene 
of an automobile accident in which he was implicated without surrendering him- 
self to the proper authorities. W, a witness, gave a statement of the accident to 
the district attorney. The court held it was error to deny the defendant’s motion 
for inspection. 

18 Newton v. State, 21 Fla. 53 (1883); Padgett v. State, 64 Fla. 389, 59 So. 
946 (1912). For the rule in civil cases, see note 1, supra. 

19 See State ex rel. Robertson v. Steele, supra note 4. 

20 This rule is broader than the old chancery practice which allowed discovery 
where the material sought by the applicant was admissible for him but did not 
allow it when it was admissible against him. 1 Pomeroy, Equiry JuRISPRUDENCE 
(4th ed. 1918) § 191. In the following cases, inspection of documents which were 
admissible in evidence against the accused was refused. Morrison v. State, 40 Tex. 
Cr. 473, 51 S. W. 388 (1899) (admission by the defendant) ; Goode v. State, 57 
Tex. Cr. 220, 123 S, W. 597 (1909) (confession). 

21 Commonwealth v. Jordan, supra note 11; Massie v. People, 258 Pac. 226 
(Colo. 1927) ; Newton v. State, supra note 18. 

22 E.g., if the defendant at the trial obtains inspection, and he is allowed suffi- 
cient time to prepare his defense, there would not be any prejudice. See Goode v. 
State, supra note 20. 

23 Massie v. People, supra note 21. 

24 Daly v. Dimock, 55 Conn. 579, 12 Atl. 405 (1887). See State v. Hinkley, 
supra note 4; Russett, Crowes (8th ed. 1923) 1985. Cf. In re Greenbaum, 249 
Fed. 468 (C. C. A. 6th, 1918). 

25 Regina v. Colucci; Rex v. Harrie, both supra note 7. See State v. Bramhall, 
134 La. 1, 3, 63 So. 603 (1903). 

26 Commonwealth v. Haley, supra note 12; United States v. Rich, supra 
note 15; Regina v. Spry and Dore, supra note 7; Gray v. State, 55 Tex. Cr. go, 
114 S. W. 635 (1908). Contra: Commonwealth v. Jordan, supra note 11; Massie 
v. People, supra note 21. Of course in the absence of any necessity for the prepara- 
tion of the defense such a motion should be denied. Johnson v. State, 106 Tex. Cr. 
482, 293 S. W. 173 (1927). 

27 People v. Gerrold, supra note 13; State v. Howland, roo Kan. 181, 163 Pac. 
1071 (1917). 
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order of inspection would be an abuse of discretion. Where, however, the 
document sought is inadmissible,** or may be admissible solely for im- 
peachment purposes,”® the court should decline to compel production for 
inspection by the accused. While the judicial discriminations have been 
few, most of the cases can be brought within the suggested rule. 





RIGHT OF AN ALIEN TO A FAIR HEARING IN EXCLUSION PROCEEDINGS. 
— The Immigration Act, after creating a board of inquiry for the deter- 
mination of questions relative to the admission of aliens, provides that 
its decisions shall be final, unless reversed on appeal to the Secretary of 
Labor. While the courts have admitted the constitutionality of this 
delegation of authority to an administrative body,” even allowing it to 
determine the jurisdictional fact of alienage,* they have imposed definite 
limitations on the finality of its findings. Although a decision will not 
be reversed because the court believes it to be erroneous,* unless it is so 
clearly incorrect that it could not reasonably have been reached,° the 
entrant, nevertheless, is entitled to a fair hearing,* and may raise that 
issue in the federal courts through a writ of habeas corpus,’ provided 





28 In People ex rel. Lemon v. Supreme Court, supra note 8, the defendant sought 
inspection of statements given to the district attorney by witnesses. The trial 
court ordered the prosecution to produce the documents. A writ of prohibition 
against this action was allowed, and the defendant appealed. Held, that the docu- 
ments being inadmissible in evidence, inspection should be denied. Order affirmed. 

29 In People v. Tippett, supra note 17, the court stated that the accused was 
entitled to an inspection of documents which might prove valuable for purposes of 
impeachment. This seems unsound, for in practically all cases documents might 
eventually be of use for impeachment. 

1 39 Stat. 885 (1917), 8 U. S. C. A. (1927) $$ 152, 153. There is also a pre- 
liminary examination by immigrant inspectors. 

2 Quock Ting v. United States, 140 U. S. 417 (1891); Chae Chan Ping v. 
United States, 130 U. S. 581 (1889). 

8 United States v. Ju Toy, 198 U. S. 253 (1905); (1905) 5 Cor. L. Rev. 537. 
From a practical point of view this decision seems to be sound since otherwise every 
alien could get his case in the courts by making a claim of citizenship. See Powell, 
Conclusiveness of Administrative Determinations in the Federal Government 
(1907) 1 Am. Pot. Scr. Rev. 583, 601. But in deportation cases the establishment 
of a prima facie case for citizenship entitles the alleged alien to a judicial deter- 
mination of the question. Ng Fung Ho v. White, 259 U. S. 276 (1922.) Where the 
question is one of law it is for judicial determination. Gonzales v. Williams, 192 
U.S. 1 (1904). 

4 Dharandas Tulsidas v. Insular Collector of Customs, 262 U. S. 258 (1923); 
Tang Tun v. Edsell, 223 U. S. 673 (1912). But cf. United States ex rel. De Sousa 
v. Day, U. S. Daily, Dec. 21, 1927, p. 8 (C. C. A. 2d). 

5 Lisotta v. United States, 3 F.(2d) 108 (C. C. A. 5th, 1924) ; United States ex 
rel. Mantler v. Commissioner of Immigration, 3 F.(2d) 234 (C. C. A. 2d, 1924). 

6 Chin Yow v. United States, 208 U. S. 8 (1908). 

7 The use made of the writ of habeas corpus in these cases has grown into 
something approaching a writ of error. In a recent deportation case, e.g., the court 
merely altered an order of the immigration department so as to send the alien to 
a different country. United States ex rel. Karamian v. Curran, 16 F.(2d) 958 
(C. C. A. 2d, 1927). Cf. United States ex rel. Borowiec v. Flynn, 22 F.(2d) 302 
(W. D. N. Y. 1927). The aid of the courts may not be invoked by certiorari. 
In re Ban, 21 F.(2d) toog (W. D. N. Y. 1927). The denial of a visa by a con- 
sular officer will not be reviewed by the courts. United States ex rel. London v. 
Phelps, 22 F.(2d) 288 (C. C. A. 2d, 1927). 
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that the whole gamut of administrative remedies has first been ex- 
hausted.* Thus the courts have maintained a check on the immigration 
officials, making a fair hearing substantially a jurisdictional require- 
ment. 

Within his right to a fair hearing the applicant must be allowed to 
present his case, to have his evidence heard,® and to know and have an 
opportunity to explain or rebut the evidence which is being offered 
against him.’° Furthermore, he is entitled to have enforced the rules 
of the department which are designed for his protection,’ and to have 
the determination made by officials who are not personally biased.** 
Fairness does not require a meticulous enforcement of common law rules 
of evidence,"* or slavish attention to technicalities which do not afford 
a substantial and reasonable protection to the interests of the ap- 
plicant.1* A recent case ** held that a hearing in exclusion proceedings 
was unfair in denying counsel under a departmental rule, because there 





8 United States v. Sing Tuck, 194 U. S. 161 (1904). 

® How far this requirement entitles the alien to have testimony compelled in 
his own behalf seems not to be entirély settled. Where the statute provides no ma- 
chinery for its compulsion, it is no objection that it is not compelled. Low Wah 
Suey v. Backus, 225 U. S. 460 (1912). Where the statute does provide such ma- 
chinery, it is proper for the department to require that the alien show what he 
wishes to prove by the witness and its materiality as a condition precedent to the 
issue of a subpoena. Chun Shee v. Nagle, 9 F.(2d) 342 (C. C. A. oth, 1925). 

10 Kwock Jan Fat v. White, 253 U.S. 454 (1920); Lewis ex rel. Lai Theuy v. 
Johnson, 16 F.(2d) 180 (C. C. A. 1st, 1026) ; Chew Hoy Quong v. White, 249 Fed. 
869 (C. C. A. oth, 1918) ; Whitfield v. Hanges, 222 Fed. 745 (C. C. A. 8th, 1915); 
Ex parte Low Joe, 287 Fed. 545 (N. D. Cal. 1922). See (1923) 23 Cor. L. Rev. 
679. But the courts are not always so meticulous in this respect. Jung Shee v. 
Nash, 4 F.(2d) 639 (C. C. A. 8th, 1925) ; Chin Shee v. White, 273 Fed. 801 (C. C. A. 
oth, 1921) ; Lui Tse Chew v. Nagle, 15 F.(2d) 636 (C. C. A. oth, 1926). In earlier 
cases the requirement that there be an opportunity to defend was less stringent. 
In Yamataya v. Fisher, 189 U. S. 86 (1903), ignorance of the language and of 
what the proceedings were about was held to make no difference. In Nishimura 
Ekiu v. United States, 142 U. S. 651 (1892), it was held not an essential of a fair 
hearing that there be testimony under oath or a record. 

11 Jeong Quey How v. White, 258 Fed. 618 (C. C. A. oth, 1919); Sibray v. 
United States ex rel. Plichta, 282 Fed. 795 (C. C. A. 3d, 1922). But a breach of 
the regulations must be shown to have been prejudicial. Hee Fuk Yuen v. White, 
273 Fed. 10 (C. C. A. oth, 1921); Dong Yick Yuen v. Dunton, 297 Fed. 447 
(C. C. A. 2d, 1924). 

12 Ex parte Lee Dung Moo, 230 Fed. 746 (N. D. Cal. 1916). 

18 Moy Yoke Shuey v. Johnson, 290 Fed. 621 (D. Mass. 1923) ; Chin Shee v. 
White, 273 Fed. 801 (C. C. A. oth, 1921). 

14 Hee Fuk Yuen v. White, supra note 11; Ex parte Tomimatsu, 232 Fed. 
376 (N. D. Cal. 1916). The department is not bound by the doctrine of res 
judicata. Pearson v. Williams, 202 U. S. 281 (1906). The courts will not review 
the validity and importance of the questions asked. Kaneda v. United States, 278 
Fed. 694 (C. C. A. oth, 1922). A hearing may be fair although held within a 
prison. United States ex rel. Ciccerelli v. Curran, 12 F.(2d) 394 (C. C. A. 2d, 1926). 

15 Miers v. Brownlow, 21 F.(2d) 376 (S. D. Ala. 1927). The petitioner came to 
this country from Naples as a stowaway. He claimed to be an American citizen. 
He was examined by immigration inspectors and a board of special inquiry, but 
was denied the right to be represented by counsel before the board in accordance 
with a departmental regulation which applied to those seeking admission, but not 
to those threatened with deportation. The petitioner was excluded. He petitioned 
to the district court for a writ of habeas corpus. Held, that the denial of counsel 
made the proceeding unfair, and that the petitioner should be remanded to the in- 
spector to be given a new hearing. See (1928) 37 YALE L. J. 380. 
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was no similar provision governing deportation proceedings. The mere 
fact that the rules of the two proceedings do not exactly conform does 
not seem to be sufficient ground for the decision. Although fairness is 
essential for both proceedings, and the fundamentals of fairness remain 
the same in each,’* a certain form of proceeding does not necessarily be- 
come a requisite of fairness for one because it is used in the other.’ 
The only inquiry should be as to whether a given matter is an essential 
of a fair hearing in the proceeding under consideration. 

It seems doubtful whether fairness would be consistent with a denial 
of representation by counsel before the special boards of inquiry, even 
though it might be desirable to attain greater efficiency of disposition 
through more summary hearings. Denial of such representation may 
not in itself: be conclusive proof that the hearing was unfair,’* but hear- 
ings have been held to be unfair where the applicant was without assist- 
ance of counsel during the whole of a proceeding during which doubt- 
ful evidence was received and acted upon,’® and where attorneys were 
not allowed to interview the applicant during the board’s determina- 
tion,”° or pending the statutory appeal to the Secretary of Labor.** The 
right to cross-examine has also been held an essential of fairness where 
its absence raised the probability of a failure of substantial justice.*? 
To one ignorant of our customs, laws, and language, the assistance of 
an expert may often be vital to the adequate presentation of a case 
which is nearly conclusive in his favor. 

When once a determination has been reached that the hearing by the 
executive department was unfair, a rule, involving a further encroach- 
ment upon the finality of the decision of the administrative department, 
prevails in the federal courts. Under this rule, the district courts, in 
such a case, will proceed to decide the case on its merits, instead of re- 
manding it to the immigration officials.** This doctrine imposes upon 
the courts the necessity of carefully separating the decision as to fair- 
ness from that on the merits, and of deciding the former before con- 
sidering the latter.2* This doctrine has recently been limited to situa- 





16 Because of this substantial identity of the fundamentals of a fair hearing in 
both kinds of proceeding, cases have been cited in this Note which arose on review 
of deportation proceedings. The fact that the courts seem to draw no distinction 
between the two and that they tend to mingle their citations also furnishes a 
basis for this action. 

17 A notable illustration of this lies in the provisions of the Immigration Act 
which sets up boards of special inquiry for exclusion cases but does not do so for 
deportation cases. Soo Hoo Yee v. United States, 3 F.(2d) 592 (C. C. A. 2d, 
1924). See 39 Star. 889 (1917), 8 U.S. C. A. (1927) 155. 

18 Chin Hing v. White, 234 Fed. 616 (C. C. A. oth, 1916) ; United States ex rel. 
Buccino v. Williams, 190 Fed. 897 (S. D. N. Y. 1911). This is more clearly so 
where the denial of counsel was only at a preliminary stage in the proceedings. 
Chin Skee v. White, 273 Fed. 801 (C. C. A. oth, 1921) ; Zn re Kosopud, 272 Fed. 
330 (N. D. Ohio 1920). 

19 Ex parte Cheung Tung, 292 Fed. 997 (W. D. Wash. 1923). 

20 Chew Hoy Quong v. White, 249 Fed. 869 (C. C. A. oth, 1918). 

21 Mah Shee v. White, 242 Fed. 868 (C. C. A. oth, 1917). 

22 Svarney v. United States, 7 F.(2d) 515 (C. C. A. 8th, 1925). But its ab- 
sence must be prejudicial. Yip Wah v. Nagle, 7 F.(2d) 426 (C. C. A. oth, 1925). 

23 Chin Yow v. United States, 208 U. S. 8 (1908). 

24 See Powell, Judicial Review of Administrative Action in Immigration Pro- 
ceedings (1909) 22 Harv. L. Rev. 360. That the courts find the process of division 
of thought difficult, and are not always successful, seems proven by the results in 
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tions which do not involve issues of too complex a nature.*® While the 
full effect of this limitation remains to be seen,”° it should have a salu- 
tary effect in preventing courts from being overly anxious to find flaws 
in procedure in order that they may overturn a displeasing decision. 





THE PRESENT STATUS OF FREEDOM OF SPEECH UNDER THE FEDERAL 
ConsTITUTION.1— The First Amendment declares in sweeping terms 
that “ Congress shall make no law .. . abridging the freedom of 
speech, or of the press.’”’* And though there was formerly a violent con- 
flict of opinion,*® it is now established that the Fourteenth Amendment 
imposes a similar limitation on the states. Yet a recent decision marks 
the first time that the guarantee under the Federal Constitution of free- 
dom of speech was successfully invoked in the Supreme Court.* 

It is obvious that unrestricted liberty of utterance cannot have been 
intended,® but the familiar formula that “ liberty does not mean license ” 
is of little help in solving concrete situations. Various attempts have 
been made to delimit the boundaries of legitimate legislative action. It 
was early said that the Constitution prohibited only restraints prior to 
publication and in no way granted immunity from subsequent prosecu- 
tion. The thought was that the legislature could not impose a censor- 
ship, but had unlimited power to punish language after publication. 
The fallacy of this view has been demonstrated and it may be regarded 
as repudiated.’ 





some of the cases. Chryssikos v. Commissioner of Immigration, 3 F.(2d) 372 
(C. C. A. 2d, 1924); United States ex rel. Schachter v. Curran, 4 F.(2d) 356 
(C. C. A. 3d, 1925). 

25 Tod v. Waldman, 266 U. S. 113 (1924). 

26 Tt should be noted, however, that in Miers v. Brownlow, supra note 15, the 
court adopted the procedure of remanding the case to the immigration authorities 
instead of deciding itself. 

1 Bibliographies on the general topic of freedom of speech and press will be 
found in CHAFEF, FREEDOM OF SPEECH (1920) Appendix I, and in ScHROEDER, FREE 
SPEECH BIBLIOGRAPHY (1922). 

2 All the state constitutions contain similar provisions, the majority adding 
that the citizen shall be responsible for the abuse of his right. 

3 The question as to whether the Fourteenth Amendment protected freedom of 
speech against interference by the states was left undecided in Patterson v. Colorado, 
205 U. S. 454 (1907) ; Fox v. Washington, 236 U. S. 273 (1015); and Gilbert v. 
Minnesota, 254 U. S. 325 (1920). In Gitlow v. New York, 268 U. S. 652 (1925), 
the Court assumed that the Fourteenth Amendment did restrict the states. This 
decision is disapproved in Warren, The New Liberty Under the Fourteenth Amend- 
ment (1926) 39 Harv. L. Rev. 431, and upheld in (1926) 20 Itt. L. Rev. 809, and 
(1926) 4 Nes. L. Buti. 166. Fiske v. Kansas, 274 U. S. 380 (1927), has finally 
settled the question. 

Are aliens within the protection of this clause? See State v. Sinchuk, 96 Conn. 
605, 115 Atl. 33 (1921) ; Vance, Freedom of Speech and of the Press (1918) 2 Minn, 
L. Rev. 239, 242. But see Colyer v. Skeffington, 265 Fed. 17, 24 (D. Mass. 1920) ; 
(1922) 31 Yate L. J. 422; (1922) 20 Micu L. Rev. 538. 

* Fiske v. Kansas, 274 U. S. 380 (1927). 

5 Typical expressions of this point will be found in Toledo Newspaper Co. v. 
United States, 247 U. S. 402 (1918), and Hall, Free Speech in War Time (1921) 
21 Cor. L. Rev. 526. 

® See Holmes, J., in Patterson v. Colorado, 205 U.S. 454, 462 (1907). 

7 2 Coorey, ConstiruTionaL Limitations (8th ed. 1927) 886, and Schofield, 
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The cases under the Espionage Act * evolved several tests. It was 
first held that language could be punished only if objectively it was a di- 
rect incitement to violation of the law.® This test was deemed too nar- 
row and was superseded by one which required only that the language 
have an indirect tendency to cause an unlawful act.’° But the Supreme 
Court again restricted the field of proper legislative action by requiring, 
in Schenck v. United States, that there be a clear and present danger 
of the prohibited language bringing about substantive evils which a legis- 
lature may prevent.’* Within this test the limit of constitutional pro- 
tection is reached when the words are of such a nature and are used in 
such circumstances that there is a serious possibility that acts will im- 
minently result which constitutionally may be prohibited. In its es- 
sence it constituted the test applied to common law attempts.’* 

If the definitive formulation of the Schenck case had remained un- 
impaired, the meaning of freedom of speech would now be fairly clear. 
But in a series of decisions under the Espionage Act, the Supreme 
Court, while adhering to the Schenck test, so blunted its precise lan- 
guage that but little of its clarity was left.’* However, it was not until 





Freedom of the Press in the United States (1915) 9 Proc. Am. Soctotocicat Soc. 
67, have shown its historical inaccuracy. It was rejected in Schenck v. United 
States, 249 U. S. 41 (1919). 

8 4o StaT. 219 (1917), 40 STAT. 553 (1918), U. S. Comp. Star. Supp. (1919) 
§ 10212. For a history of war time legislation, see Carroll, Freedom of Speech and 
Press in Wartime (1919) 17 Micu. L. Rev. 621. 

® See Hand, J., in Masses Pub. Co. v. Patten, 244 Fed. 535, 542 (S. D. N. Y. 
1917). 

10 See Rogers, J., in Masses Pub. Co. v. Patten, 246 Fed. 24, 38 (C. C. A. 2d, 
1917). It is the test of “indirect tendency ” which has been most widely discussed 
in the writings on the subject. Cf. United States v. Nearing, 252 Fed. 223 (S. D. 
N. Y. 1918) ; Seebach v. United States, 262 Fed. 885 (C. C. A. 8th, 1919). See 
People v. Lloyd, 304 Ill. 23, 136 N. E. 505 (1922). This test is criticized in Chafee, 
Freedom of Speech in War Time (1919) 32 Harv. L. Rev. 932, and supported in 
Corwin, Freedom of Speech and Press under the First Amendment (1920) 30 
Yate L. J. 48. 

11 249 U.S. 47 (1919). 

12 Wallace, Constitutionality of Sedition Laws (1920) 6 Va. L. Rev. 385, con- 
tends that even this test imposes too great a restraint on freedom of speech and 
would limit it strictly to a time of war. The present danger test had already been 
forecast in Fox v. Washington, 236 U.S. 273 (1915). 

13 See Beale, Criminal Attempts (1903) 16 Harv. L. Rev. 491. The Espionage 
Act specified a requirement of intent. State sedition acts, however, have been con- 
strued not to require it. State v. Laundy, 103 Ore. 443, 204 Pac. 958 (1922). 

14 Frohwerk v. United States, 249 U. S. 204 (1919), showed little change. Debs 
v. United States, 249 U. S. 211 (1919), approved by implication a charge which re- 
quired only a natural tendency to obstruct recruiting and no mention is made of 
the present danger test. The case has been thought to be “not a modification 
of the rule expressed in the Schenck case, but an interpretation of its unnecessarily 
emphatic and comprehensive language.” See Tarr, FREEDOM OF SPEECH AND THE 
Espionace Act (1921) 7. 

Abrams v. United States, 250 U. S. 616 (1919), is the most widely discussed of 
the cases on freedom of speech. See particularly, Chafee, A Contemporary State 
Trial (1920) 33 Harv. L. Rev. 747; Wigmore, Freedom of Speech and Freedom 
of Thuggery in Wartime and Peacetime (1920) 14 Itt. L. REv. 539; (1920) 33 
Harv. L. Rev. 442; (1920) 14 Int. L. Rev. 601. Holmes, J., dissenting, states the 
test to be whether the speech “ produces or is intended to produce a clear and immi- 
nent danger.” A literal application of this language would vitiate the Schenck test. 

Schaefer v. United States, 251 U. S. 466 (1920), involved no discussion of con- 
stitutionality. Pierce v. United States, 252 U. S. 239 (1920), shows clearly that the 
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Gitlow v. New York,* construing a state criminal anarchy act, that it 
was seriously modified. It was there distinguished as a rule of statutory 
rather than constitutional construction." The Court declared that 
where the statute merely prohibited acts then the test was whether the 
language created a present danger of the commission of these acts. But 
where the statute prohibited words, then, since the legislature had deter- 
mined that such utterances involved a substantive danger, it was no 
longer open to question whether any specific utterance of the sort for- 
bidden actually involved such a danger. 

Taken literally, the language of the Gitlow case would indicate that 
the legislature could punish the use of any words whatever, a result 
which would render the constitutional guarantee valueless. Actually 
however, the case decided that the state could constitutionally punish 
the advocacy of the overthrow of organized government by force or vio- 
lence. There had already been state decisions, under state constitu- 
tions, holding statutes invalid which prohibited the urging of opposition 
to the government by peaceful methods.** And the Supreme Court has 
now indicated that while the legislative declaration that certain lan- 
guage involves sufficient danger to be punished is entitled to great 
weight, it is not conclusive and will be held invalid if arbitrary or unrea- 
sonable.1* And in Fiske v. Kansas *® it has decided that a valid statute 
is not enough. If the words charged and proven do not come within the 
statute and if the utterances cannot be constitutionally punished, then 
a conviction will be reversed even though the words have been held 





dissenting justices still considered the Schenck test unimpaired. Milwaukee Pub. 
Co. v. Burleson, 255 U. S. 407 (1921), adds little. 

15 268 U. S. 652 (1925). The question in the state court had been largely 
limited to whether the alleged offense came under the terms of the statute. People 
v. Gitlow, 234 N. Y. 132, 136 N. E. 317 (1922) ; (1922) 36 Harv. L. Rev. 199. The 
New York Criminal Anarchy Act, whose constitutionality was here sustained, had 
been attacked soon after its passage in FrReEuND, PoLicE Power (1904) § 478. 

16 The majority opinion states that the Schenck case “ was manifestly intended 
by its context ” to apply only to the situation where the statute prchibited acts 
and not words. It is noteworthy, however, that Holmes, J., who dissented together 
with Brandeis, J., did not so consider it, although he had himself written the earlier 
opinion. 

17 Ex parte Meckel, 87 Tex. Cr. 120, 220 S. W. 81 (1920) ; State v. Gabriel, 95 
N. J. L. 337, 112 Atl. 611 (1921) ; State v. Diamond, 27 N. M. 477, 202 Pac. 988 
(1921). 

In addition, may be mentioned the cases holding invalid ordinances which for- 
bade the sale of certain newspapers or the distribution of radical literature. Star 
Co. v. Brush, 185 App. Div. 261, 172 N. Y. Supp. 851 (1918) ; Dearborn Pub. Co. v. 
Fitzgerald, 271 Fed.:479 (N. D. Ohio 1921) ; Ex parte Campbell, 64 Cal. App. 300, 
221 Pac. 952 (1923). 

18 See Whitney v. California, 274 U.S. 357, 371 (1927). 

19 274 U.S. 380 (1927). The defendant was indicted under the Kansas Criminal 
Syndicalism Act for circulating writings advocating criminal syndicajism and for 
securing persons to join the I. W. W. The information set forth certain sentences 
from the preamble of the I. W. W. constitution and a sentence printed on the 
membership card. No evidence beyond this was introduced at the trial. The con- 
viction was affirmed, and the defendant appealed. Held, that the Syndicalism 
Act was applied to sustain a conviction without any charge or evidence that the 
organization in which the defendant secured members advocated any crime, vio- 
lence or other unlawful acts, and that as thus applied the Act was an arbitrary and 
unreasonable exercise of the police power. Judgment reversed. 
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within the statute by the state court.2° What the attitude of the Su- 
preme Court will be in the future is a matter of speculation. The 
Schenck case still remains and some recession is apparent from Gitlow v. 
New York. There seems little doubt that a step forward will be made, 
if the situation arises, at least to the extent of holding that even where a 
crime is charged under a valid statute, there will still be a reversal if 
there is no evidence to support the charge. Nor is it improbable that 
there will be a return to the requirement that the words have a direct 
tendency towards violence.* A reconciliation of the cases might be 
possible if it were said that since the Fourteenth Amendment allows the 
states greater latitude than the First Amendment allows to Congress, 
the Schenck case should mark the outer limit of Congressional action 
while the states were allowed the greater freedom of the Gitlow rule. 
This would make a federal syndicalism act unconstitutional. But the 
way still lies open not only for a reaffirmance of the present danger test, 
but for its application to state legislation, though the likelihood of such 
reaffirmance is doubtful. Much has been urged against it,?? and al- 
though admittedly difficult of application, it remains the most exact def- 
inition yet devised, is supported by the analogies of the common law of 
crimes, and makes of the constitutional guarantee of freedom of speech 
and press something more than a vague expression of policy. 





RECENT CASES 


ADMIRALTY — WARRANTY OF SEAWORTHINESS — DEVIATION — DAMAGES. — 
The claimants shipped goods on the petitioner’s schooner at New Orleans for 
carriage to Bordeaux. The vessel left New Orleans in a state of unsea- 
worthiness which might have been discovered by the exercise of due diligence. 
As a consequence she had to put into Havana for repairs. During the delay 
so occasioned, the United States levied an embargo which necessitated aban- 
donment of the voyage and sale or transshipment of the goods. The claim- 
ants lost expected profits through fall in the market. The owner petitioned 
for limitation of liability, and appealed from a judgment denying the petition 
and awarding full damages to the claimants. Held, that the petition was 





20 There has been much difference of opinion among courts as to the sufficiency 
of the sort of evidence offered in the Fiske case. In People v. Cox, 66 Cal. App. 
287, 226 Pac. 14 (1924), and State v. Hennessy, 114 Wash. 351, 195 Pac. 211 (1921), 
the I. W. W. preamble was held sufficient evidence to take the case to a jury. 
Contra: Burg v. State, 233 Pac. 497 (Okla. Cr. App. 1925). 

21 The direct tendency test has received little consideration in the Supreme 
Court cases. It is less restrictive than the present danger test in that it allows 
punishment for the use of the words alone without considering the circumstances 
in which they were uttered. It has been considered superior from an administrative 
point of view. CHAFEE, FREEDOM OF SPEECH 89. 

22 Thus in People v. Lloyd, supra note 10, at 35, it is stated that if the state 
were compelled to wait until the apprehended danger became clear then its right 
to protect itself would come into being simultaneously with the overthrow of the 
government. Is this not a misconception of the test? It is not argued that the 
government must wait until there is imminent danger of its overthrow, but until 
there is imminent danger that words will eventuate into some sort of deeds which 
will violate the law. 
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properly denied, but that damages should have been measured by the loss 
which would have resulted if the embargo had not been levied. Judgment re- 
versed. The Malcolm Baxter, Jr., 20 F.(2d) 304 (C. C. A. 2d, 1927). 

Voluntary deviation, not necessary to save life or ship, leaves the vessel 
and owners liable to shippers for any damage, whether or not it is covered 
by the ordinary exceptions in the bill of lading, or caused by the deviation. 
Cunard S. §. Co. v. Buerger, [1927] A.C. 1; S.S. Willdomino v. Citro Chem. 
Co., 272 U.S. 718 (1927). See CARVER, CARRIAGE oF Goops By SEA (7th ed. 
1925) § 287. It has been held also to entail a forfeiture of the protection of 
the Harter Act. U. S. Shipping v. Rosenberg Bros. & Co., 12 F.(2d) 721 
(C. C. A. oth, 1926). That the cause of a deviation is traceable to unsea- 
worthiness does not alone make it inexcusable. Kish v. Taylor, [1912] A. C. 
604; The Turret Crown, 284 Fed. 439 (C. C. A. 4th, 1922). The initial un- 
seaworthiness must have been known and such as to make subsequent devia- 
tion probable before the courts are willing to force the master to a choice 
between this extraordinary liability and the risk of loss attendant on con- 
tinuation of the voyage. S. S. Willdomino v. Citro Chem. Co., supra; The 
Maine, 8 F.(2d) 291 (S. D. N. Y. 1924). Cf. Texas & Gulf S. S. Co. v. 
Parker, 263 Fed. 864 (C. C. A. 5th, 1920). Although the deviation in the 
principal case was probably not voluntary, liability still remains for breach 
of the warranty of initial seaworthiness which is implied in every contract of 
carriage by sea. The Turret Crown, 297 Fed. 766 (C. C. A. 2d, 1924). Cf. 
The Caledonia, 157 U. S. 124 (1895); The Edith, 10 F.(2d) 684 (C. C. A. 
2d, 1926). Against this liability the Harter Act affords no protection. The 
Carib Prince, 170 U. S. 655 (1898); The Indrapura, 190 Fed. 711 (C. C. A. 
oth, 1911). But it is limited by earlier statutes to the value of ship and 
pending freight if the damage was caused without fault or “ privity” of the 
owner. 9 STAT. 635 (1851), 23 STAT. 57 (1884), U. S. Comp. Star. (1916) 
§§ 8021, 8028; In re McDonald Trans. Co., 4 F.(2d) to10 (D. Mass. 1925). 
Cf. Pendleton v. Benner Line, 246 U.S. 353 (1918). Limitation by contract, 
however, avails under the Harter Act only where due diligence was exercised to 
make the vessel seaworthy. 27 Stat. 445 (1893), U. S. Comp. Strat. (1916) 
§ 8030. Cf. (1924) 14 & 15 Geo. V, c. 22, art. III, §§ 1,8. See Scruton, 
CHARTERPARTIES AND Bits oF LapinG (12th ed. 1925) 105-07. The lia- 
bility extends to loss from fall in the market due to delay. United States v. 
Middleton, 3 F.(2d) 384 (C. C. A. 4th, 1924). The holding in the principal 
case that there could be no recovery for the consequences of such of the 
delay as resulted from the intervening act of the government seems in ac- 
cord with the doctrine of causation established in the federal courts. Rail- 
road v. Reeves, to Wall. 176 (U. S. 1870). 


BANKRUPTCY — CREDITORS’ COMMITTEE — CLAIM FOR SERVICES RENDERED 
Priok TO BANKRUPTCY.—A corporation, becoming financially embarrassed, 
called in its creditors to aid it in reorganizing and conserving its assets. A 
creditors’ committee was formed which codperated with the company, but did 
not take over the management of the company or have any specific agreement 
calling for reimbursement for its services. The company was subsequently 
petitioned into bankruptcy. The committee filed a claim for its services. 
Held, that although these services had been beneficial, the committee was not 
entitled to any payment, and that if it had been it would not be entitled to a 
priority. Matter of Rollin Motors Company, 10 Am. B. R. (N. 8.) 561 (N. D. 
Ohio 1927). 

_ Any implication of a contract obligating the bankrupt to pay for such serv- 
ices rendered at his request must depend upon the intention with which they 
were rendered. KEENER, QuASI-CONTRACTS (1893) 315 et seg. The referee 
and judge decided that the committee intended to render the services gra- 
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tuitously. This would seem to be conclusive of the question. Doyle v. 
Rector, etc. of Trinity Church, 133 N. Y. 372, 31 N. E. 221 (1892). Where, 
however, the relation of the parties is such as to show that the committee did 
not regard itself as giving gratuitous aid to the bankrupt it is submitted that it 
should be permitted to recover the fair value of the services to the extent that 
they were beneficial. Rains v. Weiler, 101 Kan. 294, 166 Pac. 235, L. R. A. 
1917F 571 (10917); Central R. R. & Banking Co. v. Pettus, 113 U. S. 116 
(1885). The fact that by their actions they served their own ends as well 
as those of the other creditors should not prevent recovery. Trustees v. 
Greenough, 105 U. S. 527 (1881). Assuming that there may be a recovery, 
the denial of priority seems entirely proper. Since the services were rendered 
antecedent to the petition in bankruptcy there could be no claim to priority 
for preserving the estate under § 64(b) of the Bankruptcy Act. Stearns v. 
Flick, 103 Fed. 919 (S. D. Ohio 1900); Jn re Peter Paul Book Co., 104 Fed. 
786 (W. D. N. Y. 1900). An assignee for the benefit of creditors may assert 
a priority for his beneficial services by deducting their fair value from the 
property which he surrenders to the trustee in bankruptcy. Randolph v. 
Scruggs, 190 U. S. 533 (1903); J re Cabel Upholstering Co., 10 F.(2d) 502 
(C. C. A. rst, 1926); (1903) 17 Harv. L. Rev. 56. But this procedure is not 
available to a creditors’ committee, since they are not ordinarily in posses- 
sion of the property. Reasons of policy would seem to be opposed to grant- 
ing a priority to a creditors’ committee which is unregulated and whose func- 
tions are not clearly defined. 


BANKRUPTCY — PROCEDURE AND PRACTICE — TIME FOR FILING PROOF oF 
PREFERRED CLAIM AFTER AVOIDANCE OF PREFERENCE. — Almost two years 
after the adjudication of bankruptcy the trustee applied to the referee for an 
order that the respondent bank pay to him the proceeds of an alleged voidable 
preference. The referee so ordered, but decreed further that the claim of the 
bank, which had been satisfied by the preference, be filed and allowed as a 
general claim against the estate. More than four months later the bank filed 
its formal proof of claim. It was allowed over the objection that it had been 
filed too late, and the creditors appealed. Sec. 57 of the Bankruptcy Act pro- 
vides: “ (a) Proof of claims shall consist of a statement under oath, in writ- 
ing, signed by a creditor setting forth the claim. ... (n) Claims shall not 
be proved against a bankrupt estate subsequent to six months after the ad- 
judication; or if they are liquidated by litigation and the final judgment 
therein is rendered within thirty days before or after the expiration of such 
time, then within sixty days after the rendition of such judgment. . . .” 30 
StaT. 560 (1898), 44 Strat. 666 (1926), 11 U. S. C. A. (1927) § 03. Held, 
that when a voidable preference is set aside, the court may, on equitable 
principles, allow the preferred creditor to prove his claim as a general creditor. 
gene: affirmed. Larson v. First State Bank, 21 F.(2d) 936 (C. C. A. 
8th, 1927). 

When a voidable preference is recovered from a creditor, his claim becomes 
one which has been liquidated by litigation. Jn re Cook, 298 Fed. 125 (N. D. 
Ga. 1924); In re Louis J. Bergdoll Motor Co., 230 Fed. 248 (E. D. Pa. 1916). 
See 2 REMINGTON, BANKRUPTCY (3d ed. 1923) §878. But see Jn re Otto F. 
Lange Co., 170 Fed. 114, 115, 116 (N. D. Iowa 1909). The claim in the in- 
stant case could then have been proved within sixty days after the judgment 
given in the preference proceedings, since “thirty days before or after the 
expiration of ” the statutory period in §57(n) is held to mean thirty days 
before, or any time thereafter. Powell v. Leavitt, 150 Fed. 89 (C. C. A. 1st, 
1907); Jn re Southern Pharmaceutical Co., 286 Fed. 148 (E. D. Tenn. 1921). 
Contra: In re Edelen, 248 Fed. 580 (W. D. Ky. 1918). See 2 REMINGTON, 
BanKRupTCcy § 864; (1907) 21 Harv. L. Rev. 142. However, the proof was 
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not filed until more than sixty days after the judgment. But the claim had 
been considered in the proceedings and the referee had ordered it allowed. 
This has been held sufficient to satisfy the purpose of § 57(a), and the instant 
case could be sustained on this ground. Jn re Salvator Brewing Co., 193 Fed. 
989 (C. C. A. 2d, 1912); Buckingham v. Estes, 128 Fed. 584 (C. C. A. 6th, 
1904). But cf. In re Baker’s Baking Co., 285 Fed. 652 (E. D. Pa. 1923); 
In re Muskoka Lumber Co., 127 Fed. 886 (W. D. N. Y. 1904). See 2 Cor- 
LIER, BANKRUPTCY (13th ed. 1923) 1179-80. This basis for the decision is 
in accord with the practice of allowing by amendment, after the expiration 
of the statutory period, the perfection of defective proofs which had been 
filed in time. Hutchinson v. Otis, 190 U.S. 552 (1903); Im re Roeber, 127 
Fed. 122 (C. C. A. 2d, 1903). The court, however, chose to rely on general 
principles of equity. Since bankruptcy proceedings are equitable, reasonable 
conditions may be imposed upon the granting of relief. See 1 Pomeroy, 
Equity JURISPRUDENCE (4th ed. 1918) §§ 385 et seg.; 1 CoLLiER, BANK- 
ruPTCcY 39. Cf. Page v. Rogers, 211 U.S. 575 (1909); Norfolk & W. Ry. v. 
Graham, 145 Fed. 809 (C. C. A. 4th, 1906). This action of the court finds 
analogy in the conditioning of relief, in a suit for the conveyance of land, upon 
the complainant’s paying for improvements made by the respondent, al- 
though the latter’s claim has been barred by the Statute of Limitations. 
DeWalsh v. Braman, 160 Ill. 415, 43 N. E. 597 (1896). Cf. Booth v. Hoskins, 
75 Cal. 271, 17 Pac. 225 (1888); Macke v. Jungels, 102 Neb. 123, 166 N. W. 
19t (1918). 


BANKS AND BANKING— RECEIVERS— Duty oF RECEIVER OF NATIONAL 
Bank To Account. — The defendant was duly appointed receiver of an in- 
solvent national bank by the Comptroller of the Currency in accordance with 
the federal statute. 13 Strat. 114 (1864), 12 U.S.C. A. (1927) $192. The 
defendant administered the affairs of the bank, referring his reports and 
accounts to the Comptroller as the statute required. The plaintiff, a de- 
positor, brought a bill in equity seeking an accounting. Held, that the de- 
fendant, since he is required to account to the Comptroller, is not amenable 
to the jurisdiction of the court in the absence of fraud or errors of law. Bill 
dismissed. Altman v. McClintock, 20 F.(2d) 226 (D. Wyo. 1927). 

The court in ordinary cases of receivership is in complete control of the 
administration of the property, and it may require accounts from the re- 
ceiver. Conover v. West Mortgage Co., 96 N. J. Eq. 441, 126 Atl. 855 
(1924); Hinckley v. Railroad, 100 U. S. 153 (1879). This may be done on 
petition by the creditors, but the allowance of their request is discretionary 
with the court. See Beardsworth v. Whitehead, 137 App. Div. 306, 122 
N. Y. Supp. 31, 32 (1910); 1 CiarkK, Law oF REcEIvERS (1918) § 544. 
In the case of state banks the receivership proceedings are regarded as being 
within the jurisdiction of the courts of equity. Wéilliams v. Owensboro Sav. 
Bank Rec’r, 153 Ky. 789, 156 S. W. 899 (1913). Contra: In re Union Bank, 
176 App. Div. 477, 163 N. Y. Supp. 485 (1917). But the administration of 
the affairs of the national banks, including liquidation proceedings, has been 
placed by Congress in the hands of the executive. Therefore, it has uniformly 
been held that a receiver appointed by the Comptroller is an official of the 
United States government and not the representative of any court. Gibson 
v. Peters, 150 U. S. 342 (1893); Price v. Abbott, 17 Fed. 506 (C. C. Mass. 
1883). See Jn re Chetwood, 165 U.S. 443, 458 (1897); Hicu, Law or Re- 
CEIveRS (4th ed. 1910) § 360. Cf. Newman v. Davenport, 9 Baxter 538 
(Tenn. 1877). The property of the insolvent bank which is in the custody 
of the receiver is not within the control of any court. Hitz v. Jenks, 123 
U.S. 297 (1887). Cf. Farrell v. Stoddard, 1 F.(2d) 802 (N. D. N. Y. 1924); 
Wolf v. First Nat. Bonk, 178 Ill. 85, 52 N. E. 896 (1899); Merrill v. First Nat. 
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Bank, 75 Fed. 148 (C. C. A. 5th, 1896). For, in the absence of any unusual 
circumstance, a court is not justified in interfering with the administration 
of matters within the domain of discretionary executive officers. Hulse v. 
Argetsinger, 18 F.(2d) 944 (C. C. A. 2d, 1927); Liberty Nat. Bank v. Mc- 
Intosh, 16 F.(2d) 906 (C. C. A. 4th, 1927); Fifer v. Williams, 5 F.(2d) 286 
(C. C. A. oth, 1925). A further difficulty in requiring the receiver to account 
to the court lies in the fact that he is required to turn over the assets to the 
Comptroller. 


BANKS AND BANKING — RECOVERY BY STOCKHOLDER OF PROCEEDS REALIZED 
FROM DOUBTFUL ASSETS FOR WHICH ASSESSMENT WAS Mape. — The comp- 
troller of the currency required the defendant bank to remove certain bonds 
from its assets because their collectibility was very doubtful. The bonds were 
carried into a suspended account and the stockholders were assessed thirty per 
cent upon the par value of their stock in order to make up the resulting im- 
pairment of capital. The plaintiff paid his assessment, and later sold his stock. 
The bank subsequently realized in full upon the bonds. The plaintiff sued to 
recover the amount of his assessment, and the lower court overruled a de- 
murrer to his complaint. Held, that the payment of the assessment gave the 
plaintiff no right to receive a share of the money realized upon the assets. 
Judgment reversed. Proctor v. First Nat. Bank of Viroqua, 215 N. W. 438 
(Wis. 1927). 

When such doubtful assets are expressly set aside for the stockholders who 
have paid the assessment, these assets constitute a trust fund, and each 
stockholder is entitled to the proceeds thereof even though he has subse- 
quently disposed of his stock. Jerome v. Cogswell, 204 U.S. 1 (1907). But 
in the principal case there was no agreement to this effect; the assets con- 
tinued to belong to the bank. Inasmuch as the collectibility of the assets 
was still doubtful at the time the plaintiff sold his shares, the market value of 
his stock would have been correspondingly diminished. This diminution was 
offset by the new capital which he had contributed, so that he has, in effect, 
recovered the amount of his assessment as part of the price received for his 
shares. The decision seems sound, though there is a void of authority, for the 
question apparently is presented for the first time. The opinion has been 
expressed, however, that even if the plaintiff had retained his shares he could 
not recover. See McCann v. First Nat. Bank, 112 Ind. 354, 359, 14 N. E. 251, 


254 (1887). 


CoNSTITUTIONAL LAw — Due Process or Law: REGULATION or RATES — 
Basis FOR COMPUTING INSURANCE Rates. — The state superintendent of in- 
surance, acting under a Kansas statute authorizing him to fix reasonable rates 
for fire insurance companies doing business within the state, fixed rates cal- 
culated to allow stock fire insurance companies a reasonable return on that 
portion of their capital investment allocated to the Kansas business. The 
plaintiff insurance companies sought to enjoin him from putting these rates 
into effect on the ground that they were entitled to a reasonable return on the 
premiums of the policies written in Kansas rather than on the invested capital. 
The trial court, adopting a referee’s report, upheld the plaintiffs’ contention 
and the defendant appealed. Held, that the plaintiffs are entitled to a fair 
return upon their capital investment only. Judgment reversed. Aetna Ins. 
Co. v. Travis, 259 Pac. 1068 (Kan. 1927). 

The capital prudently invested in enterprises affected with so great a public 
interest as to justify rate regulation has generally been roughly commensurate 
with the volume of business done. Consequently the effort expended by the 
management in increasing the volume of business has usually received ade- 
quate compensation through rates which yield a fair return upon the value of 
the property in use, whatever the basis of valuation may be. Cf. Galveston 
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Electric Co. v. Galveston, 258 U. S. 388 (1922); Missouri ex rel. South- 
western Bell Tel. Co. v. Pub. Serv. Comm., 262 U.S. 276, 287 (1923); Mc- 
Cardle v. Indianapolis Water Co., 272 U. S. 400, 408 (1926). But given the 
initial investment required by law, the volume of insurance underwriting is 
not limited by the capital investment, for premiums are calculated to cover 
both the risk and the operating expenses, and the investment of an insurance 
company in fixed assets is relatively slight. To deny a reasonable return for 
the effort expended when, as in the principal case, effort and capital invest- 
ment are not commensurate may well be a violation of the due process 
clause. It is at least unsound commercial policy. With their profits over a 
number of years definitely limited at a predetermined figure the companies 
have little incentive for seeking additional policyholders, for this will sooner 
or later result in a compulsory reduction of rates, and their efforts will go 
substantially unrewarded. The statute might well have been applied in such 
manner as to allow a profit based upon the total volume of underwriting. Cf. 
Aetna Ins. Co. v. Hyde, 285 S. W. 65, 68 (Mo. 1926). See Ark. Dic. Srar. 
(Crawford & Moses, 1921) § 5969. 


CoNSsTITUTIONAL LAw—DveE Process or Law: TAxaTION — FEDERAL 
TAX ON THE RESALE OF THEATRE TICKETS. —A federal statute provides that 
where theatre tickets are sold elsewhere than at an office of the theatre, the 
following taxes shall be paid by the seller: five per cent of the excess above 
the established price of the ticket if the excess be fifty cents or less, and fifty 
per cent of the excess, if the excess be more than fifty cents. The defendant 
was convicted of fraudulently evading the statute, and appealed. Held, that 
the statute is constitutional. Judgment affirmed. Alexander Theatre Ticket 
Office, Inc. v. United States, N. Y. L. J., December 17, 1927, p. 1333 
(C. C. A. 2d). 

A state statute prohibiting the resale of theatre tickets for more than fifty 
cents above the box office price is unconstitutional. Tyson v. Banton, 273 
U. S. 418 (1927); (1927) 40 Harv. L. Rev. toog. Whether the instant tax 
is unconstitutional under the Fifth Amendment as an attempt to reach the 
same result by indirection presents a difficult problem. The essential ques- 
tion is whether the statute in fact imposes a tax. Early decisions of the 
Supreme Court sustaining destructive excises, and several more recent cases 
holding taxes void which would necessarily regulate child labor and trading 
in futures present conflicting analogies. Veazie Bank v. Fenno, 8 Wall. 533 
(U. S. 1869); McCray v. United States, 195 U. S. 27 (1904); (1922) 35 
Harv. L. Rev. 859; (1922) 31 YALE L. J. 310. Cf. Child Labor Tax Case, 
259 U. S. 20 (1922); Hill v. Wallace, 259 U. S. 44 (1922). In adopting the 
analogy of the earlier decisions, the instant case seems sound. First, the 
record of the case, disclosing a large number of sales at an excess of a dollar 
or more, indicates that the statute will in fact produce revenue. Second, the 
statute does not show on its face a mass of industrial regulations having no 
possible connection with a taxing purpose as in the cases involving the Child 
Labor Act and the Future Trading Act. See Child Labor Tax Case, supra, 
at 40-43; United States v. Doremus, 249 U. S. 86 (1918); (1919) 32 Harv. 
L. Rev. 846. Third, the economic power to sell tickets at advances much 
greater than fifty cents arises from a semi-monopolistic control of the market ; 
at this point the character of the business changes so that it is capable of 
bearing and is a proper source for a heavily graduated tax. And, finally, the 
statute has an historical background by reason of its analogy to other taxes 
which the Supreme Court has sustained indicating that the source of taxa- 
tion is proper. See Metropolis Theatre Co. v. Chicago, 228 U.S. 61 (1912); 
Nicol v. Ames, 173 U.S. 509 (1898); Thomas v. United States, 192 U.S. 363 


(1903). 





534 HARVARD LAW REVIEW 


CrrmInAL LAw — RicGHT To APPEAL WHEN CASE HAS BECOME Moor. — 
The defendant was found guilty of assault with a dangerous weapon and 
sentenced to jail for ninety days. From this judgment an appeal was per- 
fected, but pending the appeal a pardon was granted and accepted by the de- 
fendant. The attorney general moved to dismiss the appeal. Held, that the 
motion be granted. Stout v. State, 258 Pac. 1054 (Okla. Cr. App. 1927). 

The defendant was convicted of burglary and sentence was passed. An ap- 
peal was taken, pending which the defendant made his escape and was still 
at large when the appeal came on to be heard. Held, that the court has no 
jurisdiction to pass on the merits of the appeal. Appeal dismissed. Kidwell 
v. State, 298 S. W. 585 (Tex. Cr. App. 1927). 

The rule applied in these cases has been adopted as a matter of ex- 
pediency to save time and to prevent the court from passing on questions in 
which the parties have no substantial interest. Where the defendant has for- 
feited his interest in the appeal by his escape the courts universally hold that 
the appeal will not be heard. Staten v. State, 140 Ga. 110, 78 S. E. 766 
(1913); Doren v. State, 181 Ind. 314, 104 N. E. 500 (1914). But one who ac- 
cepts a pardon still has an interest in securing a reversal of the judgment to 
wipe out the stigma of conviction, for a pardon is not in this respect the same 
as an acquittal. See Williston, Does a Pardon Blot Out Guilt? (1915) 28 
Harv. L. Rev. 647. This interest of the defendant in protecting his good 
name has led some courts to allow an appeal from a conviction even after the 
penalty imposed has been paid. Commonwealth v. Fleckner, 167 Mass. 13, 
44 N. E. 1053 (1896); Johnson v. State, 172 Ala. 424, 55 So. 226 (1911). 
But the majority of courts, both in the situation where the defendant has ac- 
cepted a pardon, and in that where he has paid the penalty, have refused to 
recognize this interest of the defendant, and have denied the appeal. State v. 
Conkling, 54 Kan. 108, 37 Pac. 992 (1894); Stewart v. State, 11 Okla. Cr. 
400, 146 Pac. g2t (1915); Tropp v. State, 17 Okla. Cr. 702, 186 Pac. 737 
(1920). It is not accurate to say that the court in passing on such an appeal 
is merely deciding an academic question, nor that the defendant has waived 
his right to an appeal by grasping the opportunity offered to avoid immediate 
difficulty. When the defendant’s reputation is at stake, a sound policy would 
demand that he be not deprived of his right to a review by the appellate 
tribunal. 


FEDERAL Courts— RELATIONS OF STATE AND FEDERAL Courts — RE- 
MOVAL OF CAUSES — DETERMINATION OF JURISDICTIONAL FACTS UNDER THE 
FEDERAL Emptoyers’ Liapitiry Act. — The plaintiff, a resident of Missouri, 
sued the defendant, a Maryland railroad corporation, in a Missouri state court 
under the Federal Employers’ Liability Act, alleging that he was employed by 
the defendant in interstate commerce, and that he had been injured in the 
course of such employment through the defendant’s negligence, setting out 
in his complaint exactly what he was doing when injured. Under § 28 of the 
Judicial Code, a suit brought under this Act is not removable for any reason. 
36 Stat. 1094 (1911), 28 U. S.C. A. (1927) § 71. The defendant removed 
the case to the federal district court on the ground of diversity of citizenship, 
alleging that it was not prevented from doing so by § 28, for the plaintiff was 
not employed by the defendant in interstate commerce, or otherwise. On 
his motion to remand, the plaintiff denied these allegations. This motion was 
denied, and the plaintiff on writ of error urged that since no fraud had been 
alleged on.the petition for removal, the district court could not go behind his 
complaint and inquire whether he had been employed in interstate commerce 
when injured. Held, that it was unnecessary for the defendant’s petition to 
allege fraud since the plaintiff had traversed the facts upon which jurisdic- 
tion was based, thus putting these facts in issue; that a federal court can 
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examine into the existence of such facts even though it cannot, on a motion 
to remand, consider the merits of the case; that the lower court was warranted 
in finding on the acts alleged in the complaint that the plaintiff had not been 
engaged in interstate commerce and therefore could not claim exemption 
from removal. Judgment affirmed. Aldredge v. Baltimore & Ohio R. R., 20 
F.(2d) 655 (C. C. A. 8th, 1927). 

The prohibition of § 28 of the Judicial Code is a limitation on the jurisdic- 
tion of the federal courts and not merely a privilege which can be waived by 
the plaintiff. Patton v. Cincinnati, N.O. & T. P. Ry., 208 Fed. 29 (D. Tenn. 
1913); Mitchell v. Southern Ry., 247 Fed. 819 (D. Ga. 1917). See 3 Foster, 
FEDERAL PRACTISE (6th ed. 1921) §§ 537(d), 556(a). Where no fraud is 
alleged, the removability of a case is determined by the allegations on the face 
of the complaint. C. & O. Ry. v. Cockrell, 232 U. S. 146 (1913); Kraus v. 
Chicago, B. & Q. R. R., 16 F.(2d) 79 (C. C. A. 8th, 1926). Cf. Wecker v. 
Nat. Enameling Co., 204 U. S. 176 (1907). See (1920) 33 Harv. L. Rev. 
970. Thus if a prima facie cause of action under the act is shown, the case is 
not removable. Southern Ry. v. Lloyd, 239 U.S. 496 (1916); Great North- 
ern Ry. v. Alexander, 246 U. S. 276 (1918). See 3 Foster, op. cit. § 537(d). 
This rule has been followed even where the defendant, as in the principal case, 
denied the allegation of employment in interstate commerce, on the ground 
that to go behind the face of the complaint would be tantamount to a deter- 
mination on the merits in advance of a regular jury trial. Southern Ry. v. 
Lloyd, supra; Frazier v. Hines, 260 Fed. 874 (D. S. C. 1919). Cf. Lewis, 
REMOVAL OF Causes (1923) § 52(c). According to the language of the prin- 
cipal case, whenever on a motion to remand the plaintiff traverses the allega- 
tion of non-employment in interstate commerce, the determination of this 
fact is for the federal court. On its actual facts, however, the case represents 
no more than a holding that the specific facts detailed in the complaint did 
not support a cause of action under the Act. Even as thus interpreted, the 
decision seems objectionable. For whenever the plaintiff on the face of his 
complaint alleges an injury colorably arising out of employment in interstate 
commerce, it is submitted that the case should be remanded to the state court 
and the fact of such employment there determined. Otherwise the policy of 
keeping litigation under the Federal Employers’ Liability Act out of the 
federal courts would be circumvented. See Halac v. Chicago & N. W. Ry., 
194 Fed. 747, 748 (D. Neb. 1912); (1910) 45 Conc. REC. 3995-97, 4034-51, 
4092-4100. Cf. (1927) 40 Harv. L. Rev. 766, 771. 


HusBAND AND WIFE— ALIENATION OF AFFECTIONS— DEFENSE OF NO 
AFFECTION BETWEEN HusBAND AND WIFE. — The plaintiff brought an action 
against the defendant for the alienation of his wife’s affections. The defend- 
ant pleaded that at the time complained of there existed no love or affection 
between the plaintiff and his wife. The plaintiff moved to strike out the 
plea. Held, that the defendant’s plea was a complete defense to the action. 
oa denied. Madison v. Neuberger, 130 Misc. 650, 224 N. Y. Supp. 461 

1927). 

Logically, if the wife had no affection for her husband there could be none 
for the defendant to alienate. Nevertheless, some courts sustain the defend- 
ant’s liability on the ground that he has terminated the possibility of future 
affection or reconciliation, and allow the defense only in mitigation of dam- 
ages. Dey v. Dey, 94 N. J. L. 342, 110 Atl. 703 (1902); Molleur v. Molleur, 
55 Mont. 30, 173 Pac. 419 (1918). Other courts indulge in a rebuttable pre- 
sumption of affection. Beach v. Brown, 20 Wash. 266, 55 Pac. 46 (1808); 
Lupton v. Underwood, 26 Del. 519, 85 Atl. 965 (1912). Many authorities, by 
loosely employing the term affection synonymously with consortium, unfor- 
tunately confuse the actions of criminal conversation and alienation of af- 
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fections. Miller v. Pearce, 86 Vt. 322, 85 Atl. 620 (1913). In criminal con- 
versation, so long as the marital bond persists, a spouse suffers legal injury 
when there is an invasion of the exclusive physical interest which marriage se- 
cures. Michael v. Dunkle, 84 Ind. 544 (1882). See Annarina v. Boland, 136 
Md. 365, 376, 111 Atl. 84, 88 (1920). But in a case involving only intangible 
affections, since unlimited opportunities for fraud are presented, and made 
exceedingly attractive by the prospect of exorbitant damages, the action 
should be restricted. See Phillips v. Thomas, 70 Wash. 533, 127 Pac. 97 
(1912). In a matter of such subtlety, what juryman can determine whether 
the defendant destroyed chances of reconciliation? But cf. Rash v. Pratt, 31 
Del. 18, t11 Atl. 225 (1920). At least where the defendant’s acts fall short 
of inducing.the abandonment of a home, the defense of “no affection ” ought 
to bar the action. Servis v. Servis, 172 N. Y. 438, 65 N. E. 270 (1902); 
Cripe v. Cripe, 170 Cal. 91, 148 Pac. 520 (1915). See Smith v. Rice, 178 
Iowa 673, 678, 160 N. W. 6, 7 (1916). 


INSANE PERSONS — LiABILITY IN CONTRACT—INDORSEMENT BY INSANE 
PAYEE WHILE UNDER GUARDIANSHIP. — M executed and delivered a negotiable 
promissory note to P, who was thereafter adjudged incompetent and a guardian 
was appointed for his estate. While under guardianship, P indorsed the note 
to X. By subsequent indorsements, it came into the hands of H, a holder in 
due course, who brought this action against the maker and indorsers. The 
trial court gave judgment for the defendants, and awarded the note to Y, who 
had intervened and claimed the note by virtue of a family settlement ratified 
by P after he was reinstated to competency. The plaintiff appealed. Held, 
Se the er be affirmed. John P. Bleeg Co. v. Peterson, 215 N. W. 529 

S. D. 1927). t 

All conveyances, gifts, and contracts made by an insane ward after the ap- 
pointment of a guardian are held void. Fitzhugh v. Wilcox, 12 Barb. 235 
(N. Y. 1851); Herman v. St. Francois County Bank, 291 S. W. 156 (Mo. 
App. 1927); Burgedorf v. Hamer, 95 Neb. 113, 145 N. W. 250 (1914). Cf. 
Taylor v. Superior Court, 30 R. I. 560, 76 Atl. 644 (1910). See 1 WILLISTON, 
Contracts (1920) § 257. But claims for necessaries are excepted. Carter v. 
Beckwith, 128 N. Y. 312, 28 N. E. 582 (1891); Dean v. Estate of Atwood, 
212 N. W. 371 (Iowa 1927). See WoerRNER, AMERICAN LAW oF GUARDIAN- 
sHiIP (1897) § 141. The existence of the guardianship is conclusive of in- 
competency in ordinary business transactions, although actual insanity must 
be shown to invalidate a will or marriage. Harrison v. Bishop, 131 Ind. 161, 
30 N. E. 1069 (1892); Payne v. Burdette, 84 Mo. App. 332 (1900). Contra: 
Sims v. Sims, 121 N. C. 297, 28 S. E. 407 (1897). See (1923) 36 Harv. L. 
Rev. 756. To invalidate the ward’s acts, however, it is held that the guard- 
ianship must have been active. Thorpe v. Hanscom, 64 Minn. 201, 66 N. W. 
1 (1896); Lower v. Schumacher, 61 Kan. 625, 60 Pac. 538 (1900). Contra: 
Kiehne v. Wessell, 53 Mo. App. 667 (1893). Thus it would seem that the 
rule was designed to protect the guardian in his unhampered control of the 
estate. See Moore v. Hershey, 90 Pa. 196, 201 (1879). In the absence of 
a guardianship, however, the formerly complete exemption from liability of 
insane persons has been greatly curtailed in the interest of parties dealing 
with them in ignorance of their insanity. York Glass Co., Ltd. v. Jubb, 131 
L. T. R. 559 (1924). Cf. Untrorm Sates Act § 24. See 1 Wiiuiston, Con- 
TRACTS §§ 250-56; (1925) 25 Cox. L. Rev. 230. Thus an insane maker who 
was a surety has been held liable to an innocent payee. Imperial Loan Co., 
Ltd. v. Stone, [1892] 1 Q. B. 599. See First Nat. Bank v. Sarvey, 198 Iowa 
1067, 198 N. W. 406 (1924), Sparrowhawk v. Erwin, 246 Pac. 541 (Ariz. 
1926) (insane accommodation indorser). Contra: Doty v. Mumma, 305 Mo. 
188, 264 S. W. 656 (1924). The strong commercial interest in the free trans- 





== = o& mee“ Ok OD lb oe ee 


RECENT CASES 537 


ferability of negotiable instruments perhaps outweighs the guardian’s con- 
venience in the unimpeded control of the estate; and even where such guard- 
ianship exists, an innocent holder in due course might be protected. See 
BRANNAN, NEGOTIABLE INSTRUMENTS LAw (Chafee’s ed. 1926) 180, 434-35. 
But see Burke v. Allen, 29 N. H. 106 (1854); Walker v. Winn, 142 Ala. 560, 


39 So. 12 (1904). 


INSURANCE— MarRINE INSURANCE— DEFENSES OF INSURER — UNSEA- 
WORTHINESS AS APPLIED TO A LIABILITY CLAUSE.— The respondent under- 
writer issued to the G lighterage company a time policy covering cargo to be 
transported by their lighters, on account both of the G company and of the 
cargo owners. The policy contained a clause insuring against “liability of 
said assured for the loss of or damage to . . . merchandise.” One of the G 
company’s lighters sank due to unseaworthiness found to exist “ with the 
privity and knowledge” of the G company, and merchandise belonging to the 
libellants was lost with it. The libellants sought to recover under the liability 
clause. The trial court dismissed the libel on the ground that the loss was 
caused by known unseaworthiness. The libellants appealed. Held, that the 
defense of unseaworthiness does not apply to an insurance against liability. 
rr reversed. Sorenson v. Boston Ins. Co., 20 F.(2d) 640 (C. C. A. 4th, 
1927). 

Voyage policies of marine insurance contain an implied condition precedent 
that the vessel shall originally depart seaworthy. See 2 ARNOULD, MARINE 
INSURANCE (11th ed. 1924) § 686; 4 Joyce, INsuRANCE (2d ed. 1918) § 2151. 
But in time policies, at least in England, such a condition or “ warranty ” is 
not implied. See 2 ARNOULD, op. cit. supra, § 697; (1906) 6 Epw. VII, c. 
41, §39(5). The decisions on this point in the United States are not in har- 
mony. See 4 Joyce, op. cit. supra, § 2153. Cf. Merchants’ Ins. Co. v. Mor- 
rison, 62 Ill. 242 (1871); Rouse v. Ins. Co., Fed. Cas. No. 12,089 (C. C. E. 
D. Pa. 1862); Hoxie v. Pac. Mut. Ins. Co., 7 Allen 211 (Mass. 1863); Hoxie 
v. Home Ins. Co., 32 Conn. 21 (1864). One restriction, however, is recog- 
nized in both countries as applying to both types of policy, namely that the 
loss of a vessel resulting from known unseaworthiness which might have been 
remedied is not within the risks or “ perils” covered. See Union Ins. Co. v. 
Smith, 124 U.S. 405, 427 (1888); NV. Y. & P. R. S. S. Co. v. Aetna Ins. Co., 
204 Fed. 255, 258 (C. C. A. 2d, 1913); Dudgeon v. Pembroke, 2 App. Cas. 
284, 2907 (1877). Cf. Thomas & Son Shipping Co. v. London & Provincial 
Ins. Co., 30 T. L. R. 595 (1914); Thomas v. Tyne, etc. Ins. Ass’n, [1917] 
1 K. B. 938. It seems, however, that in the absence of express provision this 
defense would not be available against a cargo owner, unless he also owned 
or controlled the vessel; the principal case might have been decided on this 
ground. Morse v. St. Paul F. & M. Ins. Co., 122 Fed. 748 (C. C. Me. 1903). 
Cf. Paddock wv. Franklin Ins. Co., 11 Pick. 226 (Mass. 1831). While the 
exact point upon which the case was rested has never before been directly 
presented, the decision derives support from previous adjudications which 
tend to establish a rule of construction that the ordinary incidents of a marine 
policy do not attach to a liability clause. Thus it has been held that a policy 
solely of indemnity contains no implied warranty of initial seaworthiness, and 
that it covers liability for losses resulting from supervening known unsea- 
worthiness. Eagle, etc. Ins. Co. v. Moore & Co., 9 F.(2d) 296 (C. C. A. oth, 
1925); Hanover Fire Ins. Co. v. Merchants’ Trans. Co., 15 F.{2d) 946 
(C. C. A. oth, 1926). Other incidents of marine insurance, such as the rules 
as to measure of recovery, have been held inapplicable to liability clauses in 
otherwise ordinary policies. Joyce v. Kennard, L. R. 7 Q. B. 78 (1871); 
Ursula Bright S. S. Co. v. Amsnick, 115 Fed. 242 (S. D. N. Y. 1902). Cf. 
Cunard S. §. Co. v. Marten, [1903] 2 K. B. 511. But cf. Holman & Sons, 
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Ltd. v. Merchants’ Marine Ins. Co., [1919] 1 K. B. 383, 386. That the 
application of this rule accords with the intent of the parties in the principal 
case is evident, for the carrier’s liability was limited by the Harter Act to 
the consequences of unseaworthiness. 27 Stat. 455 (1893), 7 U. S. Comp. 


Stat. (1916) § 8031. 


Jupces — Ricut or Successor To CONTINUE TRIAL FROM POINT AT WHICH 
RETIRING Jupce Lerr Orr.—An action to quiet title was tried before 
a judge sitting without a jury, who in a memorandum intimated that the plain- 
tiff could not recover because of laches, although the defendant’s deed was 
defective. He also stated that the plaintiff could show the value of the 
property at the time the defendant acquired it, so as to recover the difference 
between that amount and what the defendant paid. In accord with this 
memorandum he signed an order that additional testimony be taken on the 
question of value. The judge then resigned, and his successor continued the 
case on the question of value only. The second judge made findings, as to 
title, based on the memorandum of his predecessor, and, as to value, on the 
additional testimony which he himself had heard, and gave judgment thereon 
for the defendant. The plaintiff appealed. Held, that the succeeding trial 
judge could not make findings in the case without a new trial on all the 
issues. Judgment reversed. Company A, Nat. Guard Training School v. 
State, 215 N. W. 476 (N. D. 1927). 

The majority rule, as exemplified in the principal case, is usually sustained 
on the ground that the party is entitled to a decision from the judge who 
hears all the evidence and sees the witnesses, since the trial is without a jury. 
Clanton v. Ryan, 14 Colo. 419, 24 Pac. 258 (1890); Durden v. People, 192 Ill. 
493, 61 N. E. 317 (1901); Wainwright v. Roots Co., 176 Ind. 682, 97 N. E. 8 
(1911). Since this results in a loss of time and great expense to the parties, 
a few courts allow the new judge to use the transcript of the evidence taken 
before his predecessor, and to continue the trial. Jn re Nolan, 71 N. J. Eq. 
207, 63 Atl. 618 (1906). But the transcript is, of course, hearsay, and it 
is not acceptable as reported testimony in the principal case for the witnesses 
who testified before the first judge were not shown to be unavailable. 3 Wic- 
MORE, EvIDENCE (2d ed. 1923) § 1402. When the first judge has made actual 
findings of fact these may be adopted by his successor. Edmonds v. Riley, 
15 S. D. 470, 90 N. W. 139 (1902). But there had been no formal findings 
in the principal case. Nevertheless, considering the practical necessity of 
the situation and the reliability of the transcript, it seems that the second 
judge should be allowed to base findings on it, under an exception to the 
hearsay rule, if that is necessary. The only other way to avoid a whole new 
trial in the instant case would be by an agreement of the parties to allow the 
succeeding judge to continue the trial. Thomas-Bonner Co. v. Hooven, 
Owens & Rentschler Co., 284 Fed. 386 (C. C. A. 6th, 1922). 


JupcMENTs — ConTemMPT — NATURE AND ENFORCEMENT OF CONSENT DE- 
CREE. — In a partnership action brought by the plaintiff against the defendant, 
a consent order was made, whereby all further proceedings were stayed “ ex- 
cept so far as may be necessary for the purpose of carrying this order and the 
terms agreed between the parties and set out in the schedule hereto into ef- 
fect.” The scheduled terms provided that the defendant should purchase the 
plaintiff’s share, and that the latter should refrain from competition within a 
certain radius of Portsmouth. The plaintiff thereafter entered into competi- 
tion within the prohibited territory, and the defendant moved for the issue 
of a writ of attachment against the plaintiff. Held, that the proper remedy 
was by a bill for specific performance of the agreement, or for an injunction, 
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and not by committal for contempt. Motion dismissed. Dashwood v. Dash- 
wood, [1927] W. N. 276. 

A decree of a court of equity is ordinarily enforceable by contempt pro- 
ceedings. See 1 WHITEHOUSE, Equity PRACTICE (1915) 423. But there is 
some doubt as to whether a consent decree should be enforced in the same 
manner. It differs from an ordinary decree in that it is not subject to 
appeal, except for fraud. Adler v. Van Kirk Land and Construction Co., 
114 Ala. 551, 21 So. 490 (1896); Thompson v. Maxwell, 95 U. S. 391 
(1877). See 2 Danrett, CHANCERY PLEADING AND Practice (6th Am. 
ed. 1911) 1440. It differs also, in that it may contain provisions not included 
in the issues raised in the pleadings. Schmidt v. Oregon Gold Mining Co., 28 
Ore. 9, 40 Pac. 406, 40 Pac. 1014 (1895); Schermerhorn v. Mahaffie, 34 Kan. 
108, 8 Pac. 199 (1885). Cf. Lodge v. Williams, 195 Ky. 773, 243 S. W. 1011 
(1922). Furthermore, it is generally construed as contractual in its nature. 
See Lentz v. Lentz, 138 S. E. 12, 13 (N. C. 1927); Garrett v. Davis, 112 So. 
342, 343 (Ala. 1927); 2 BLack, JUDGMENTS (2d ed. 1902) § 705. But since 
the rendition of a consent decree requires the action of the court, it is more 
than a mere contract. In form it is an order of the court. See 3 WHITE- 
HOUSE, Op. cit. supra, 2513-16, 2581. As to the matters included, it is con- 
clusive upon the consenting parties. Sidelinker v. York Shore Water Co., 117 
Me. 528, 105 Atl. 122 (1918) ; Harding v. Harding, 198 U. S. 317 (1905). See 
3 FREEMAN, JUDGMENTS (5th ed. 1925) § 1350. But see Lawrence Mfg. Co. 
v. Janesville Cotton Mills, 138 U.S. 552 (1801). For this reason it would 
seem that the enforcement of this species of decree should be the same as that 
of ordinary decrees. Heil v. Hubbell, 252 Pac. 343 (Colo. 1927). Cf. Tel- 
luride Power Co. v. City of Teague, 240 S. W. 950 (Tex. Civ. App. 1922). 
The principal case may, nevertheless, be supported on the ground that the de- 
fendant, in disobeying the “ scheduled terms,” did not thereby break any ex- 
press direction of the court, but only the agreement of the parties which in- 
duced the court to stay the action. But see Kean v. Kean, [1927] 4 D. L. R. 
561, 562. Cf. Neath Canal Co. v. Ynisarwed Resolven Colliery Co., L. R. 
10 Ch. App. 450 (1875). 


MortTGAGES — PRIORITIES — RIGHT oF SENIOR MorTGAGEE TO RENTS AND 
Prorits. — The mortgagor executed a first mortgage to S and a second mort- 
gage to J, each mortgage containing the usual receivership clause. J filed a 
petition for foreclosure and secured the appointment of a receiver of the 
rents and profits. This petition was filed a short time prior to a similar action 
brought by S. A decree of foreclosure was issued on the senior mortgage and 
the property sold. The proceeds were insufficient to satisfy the first mortgage 
and the mortgagor was insolvent. On a special hearing to determine who was 
entitled to the rents and profits, judgment was given for J, and S appealed. 
Held, that since a mortgagee’s right to the rents and profits under the re- 
ceivership clause does not arise until an action is commenced, the junior 
mortgagee by his timely petition secured a lien upon such rents and profits 
which could not be divested by the senior mortgagee. Judgment affirmed. 
Lynch v. Donahoe, 215 N. W. 736 (Iowa 1927). 

In order to obtain the added security offered by a receivership clause, a 
mortgagee must assert his rights thereunder by proper legal proceedings upon 
default by the mortgagor. Jn re Banner, 149 Fed. 936 (S. D. N. Y. 1907); 
First Nat. Bank v. Security Trust & Sav. Bank, 191 Towa 842, 181 N. W. 
402 (1921); 1 WixtstE, MortrcacEe Foreciosure (4th ed. 1927) § 563. If 
the senior mortgagee takes no action and the junior mortgagee secures the 
appointment of a receiver, the latter acquires a valid title to all the rents 
collected to the time of the foreclosure sale. Sanders v. Lord Lisle, 4 Ir. R. 
Eq. 43 (1869); Madison Trust Co. v. Axt, 146 App. Div. 121, 130 N. Y. 
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Supp. 371 (1911); Sullivan v. Rosson, 223 N. Y. 217, 119 N. E. 405, 4 
A. L. R. 1400 (1918). See (1911) 25 Harv. L. Rev. 195. In the principal 
case, however, not only is the senior mortgagee denied a right to the rents 
and profits which have already been collected, but he is also precluded from 
establishing any claim to rents and profits accruing after the time he com- 
mences his own suit. This view is contrary to that taken by the few courts 
in which the point has been raised, for it has been uniformly held that the 
senior mortgagee may perfect a specific lien upon the rents and profits from 
the date on which he begins his own action. Howell v. Ripley, 10 Paige 43 
(N. Y. 1843); Preston v. Tunbridge Wells Opera House, Ltd., [1903] 2 Ch. 
323. See Jones, Mortcaces (7th ed. 1915) $1524; 1 WILTSIE, op. cit. 
supra, § 583, n.10, §622. Cf. Beverly v. Brooke, 4 Gratt. 187 (Va. 1847). 
Any other rule would seem to violate the fundamental principle of mortgage 
law that the mortgagee, senior in time and recording, is entitled to priority. 
The junior mortgagee, in such cases, is rewarded for his diligence with the 
rents he collects before the application of the prior encumbrancer. Ranney 
v. Peyser, 83 N. Y. 1 (1880); Goddard v. Clarke, 81 Neb. 373, 116 N. W. 


41 (1908). 


MUNICIPAL CORPORATIONS — JUDICIAL CONTROL — ORDINANCE CHANGING 
StreeT NAMES AND HousE NumBers.— The southern terminus of Park 
Avenue, in New York City,-was at 34th Street. From this point Fourth 
Avenue, which was given over to business, ran on an extended line to the 
south. Under the Greater New York Charter the Board of Aldermen has 
power “to regulate the numbering of houses and the naming of streets.” 
An ordinance was passed making that part of Fourth Avenue between 32d and 
34th Streets a part of Park Avenue, and authorizing the borough president 
to renumber the houses along Park Avenue in such manner “as may be 
deemed necessary.” As a result the plaintiff’s dwelling was changed from 
No. 1 to No. 5 Park Avenue, and “ One Park Avenue ” was assigned to a new 
commercial building between 32d and 33d Streets, owned by one of the de- 
fendants. This action was brought to have the ordinance declared invalid 
and proceedings thereunder enjoined. The complaint was dismissed, and the 
plaintiff appealed. Held, that the evidence showed that the ordinance was 
not founded on any public benefit or necessity, and was therefore invalid. 
og mm reversed. Bacon v. Miller, 221 App. Div. 651, 225 N. Y. Supp. 
99 (1927). 

Where a municipal corporation is granted a general power by the legisla- 
ture, the attempted exercise of the power, by ordinance, in a particular case, 
may be held invalid by the courts as unreasonable. City of Savannah v. 
Cooper, 131 Ga. 670, 63 S. E. 138 (1908); 2 Ditton, MunictpaL Corpora- 
TIONS (5th ed. 1911) §§ 589, 600; 2 McQuILLAN, MunNicrpaL CoRPORATIONS 
(1911) §§ 726 et seg. See (1903) 16 Harv. L. Rev. 232. Apparently under 
this principle it has been held that an abutting owner could enjoin a munici- 
pality from changing the name of a street without the consent of the property 
owners thereon, where no good cause for such change existed. Miller v. Cin- 
cinnati, 10 Ohio Dec. Rep. 423 (1889). Opposed to this view is the opinion 
that the exercise of a municipal body’s power to name streets may be such 
that no adequate reason may be assigned therefor, and yet be not unreasona- 
ble in the sense that it may be judicially declared invalid. Darling v. Jersey 
City, 80 N. J. L. 514, 78 Atl. 10 (1910), aff'd, 84 N. J. L. 758, 86 Atl. 1102 
(1913). And the same view is taken as to the numbering of houses. See 
Darling v. Jersey City, supra, at 515, 78 Atl. at 11. Although the standard 
of reasonableness is necessarily vague, it seems clearly to be disregarded by 
an exercise of power in a situation in which it is not required by any public 
need or advantage, but where its sole purpose is to confer a benefit upon one 
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individual at the expense of another. The legislature can hardly be presumed 
to have intended the exercise of power in this manner. But cf. People v. 
Gardner, 143 Mich. 104, 106 N. W. 541 (1906); 2 DILLON, op. cit. supra, 
§ 580; FLouton, MunicipAL CorporATIONS (1926) §50; (1923) 37 Harv. 
L. REv. 274. 


NEGLIGENCE — VIOLATION OF STATUTORY Duty — FAILURE TO SECURE A 
LiceNsE. — P sued to recover damages for personal injuries resulting from 
treatment by D, a chiropractor. By judicial decision a chiropractor was 
within the meaning of a statute which required anyone practicing medicine to 
be licensed. D had no license. The court charged that D must be held up 
to the skill of a competent physician. There was a verdict for P, and D ex- 
cepted. Held, that the charge was more favorable than D was entitled to, 
since the jury would have been warranted in finding that D’s violation of the 
statute proximately caused P’s injury. Reversed on other grounds. Whipple 
v. Grandcharip, 158 N. E. 270 (Mass. 1927). 

In a similar case, the New York court has recently declared that since the 
mere possession of a license would not increase the defendant’s skill and so 
would not have prevented the injury, there was no causal relation between 
the statutory violation and the plaintiff’s injury. Brown v. Shyne, 242 N. Y. 
176, 151 N. E. 197 (1926). See Janssen v. Mulder, 232 Mich. 183, 190, 205 
N. W. 150, 161 (1925). But see Harris v. Graham, 255 Pac. 710, 713 (Okla. 
1927). If the problem presented be considered one of proximate causation, 
this solution seems sound. It is supported by the line of cases holding that 
the violation of a statute requiring motor vehicles or their operators to be 
licensed is not a cause of an accident in which the unregistered vehicle or the 
unlicensed operator participates. Armstead v. Lounsberry, 129 Minn. 34, 
151 N. W. 542 (1015); Speight v. Simonsen, 115 Ore. 618, 239 Pac. 542 
(1925); Gilman v. Central Vt. Ry., 93 Vt. 340, 107 Atl. 122, 16 A. L. R. 1102 
(1919). Cf. Slater v. T. C. Baker Co., 158 N. E. 778 (Mass. 1927). . Contra: 
Chase v. N. Y. Central Ry., 208 Mass. 137, 157, 158, 94 N. E. 377, 385 
(to11). Cf. City of La Junta v. Dudley, 260 Pac. 96 (Colo. 1927). 
It has also been held that violations of the old Sunday laws were not 
the proximate cause of injuries occurring to Sunday travelers. Sutton v. 
Town of Wauwatosa, 29 Wis. 21 (1871). See Baldwin v. Barney, 12 R. I. 
302, 396 (1879). Contra: Smith v. B. & M. Ry., 120 Mass. 490 (1876). Cf. 
Johnson v. Irasburgh, 47 Vt. 28, 34, 37 (1874). On the other hand, the pur- 
pose of the statute in the principal case undoubtedly was to protect the pub- 
lic from incompetent practitioners. See Harris v. Graham, supra, at 714. 
And it would seem that holding violators absolutely liable will tend in prac- 
tice to effect this purpose. 


PARTNERSHIP — RIGHTS, DUTIES, AND LIABILITIES OF PARTNERS JNTER SE 
— PropERTY HELD By DECEASED PARTNER ON CONSTRUCTIVE TRUST FOR THE 
Firm. — A and B were law partners. A received a fee of $250,000, belonging 
to the partnership, and wrongfully withheld $100,000, which he invested in 
certain securities in his own name. The firm was later dissolved, and A there- 
after died. B failed to file any claim against A’s estate within the time al- 
lowed by law. B now seeks to establish a trust in the securities and to have 
A’s administratrix ordered to transfer the securities and to account for the 
dividends received since the death of A. The petition was dismissed, and B 
appealed. Held, that B’s remedy against A’s estate would be for an account- 
ing, and that this was barred by the statute of nonclaim. Judgment affirmed. 
In re Durant’s Estate, 215 N. W. 584 (Wis. 1927). 

Where a partner wrongfully invests partnership funds in his own name, the 
proceeds of the investment are impressed with a constructive trust in favor 
of the firm. Shaler v. Trowbridge, 28 N. J. Eq. 395 (1877); BurpicK, Part- 
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NERSHIP (3d ed. 1917) 320. The trust may be established in a suit for a 
partnership accounting after the death of the defaulting partner. Wilson v. 
Wilson, 64 Mont. 533, 210 Pac. 896 (1922). An action for a partnership ac- 
counting would be barred by the statute of nonclaim in the principal case. 
Davis v. Davis, 137 Wis. 640, 119 N. W. 334 (1909). But cf. Stehn v. 
Hayssen, 124 Wis. 583, 102 N. W. 1074 (1905). But an accounting would 
not seem to be the sole remedy. It has been held that surviving partners may 
maintain a possessory action at law against a deceased partner’s administrator 
who has possession of partnership property; it is then the duty of the sur- 
vivors to account to the administrator for the deceased partner’s share. Fong 
Sing v. O’Dell, 50 Cal. App. 55, 194 Pac. 745 (1920). In the principal case, A 
held the securities on constructive trust for the firm, and on A’s death the 
equitable interest of the firm would vest in B as survivor. Wis. Stat. (1923) 
§ 123.21(3)(d); Untrorm Partnersuip Act § 25(2)(d). B would then seem 
entitled to demand legal title during the winding up and the burden of seek- 
ing an accounting would be thrown upon 4A’s representatives. B’s claim to 
specific property should not be barred by the statute of nonclaim. See Jn re 
Horakan’s Estate, 214 N. W. 438, 439 (Wis. 1927); Sprague v. Walton, 145 
Cal. 228, 235, 78 Pac. 645, 647 (1904). But even if all remedy against A’s 
administratrix were barred, there is no procedural difficulty which would pre- 
vent B from following the res if it is later transferred to one who is not a bona 
fide purchaser for value. Shaler v. Trowbridge, supra. 


Pustic UTILITIES — REGULATION — PREFERENCE GIVEN TO RAILROAD IN 
APPLICATION FOR CERTIFICATE TO OPERATE Bus Line.— The A Bus Co. 
made application under the state statute for a certificate of convenience to 
operate busses over the public highway between the towns of X and Y. The 
Baltimore and Ohio R. R., which had been in operation between these points 
for many years, subsequently procured the incorporation of a subsidiary com- 
pany and caused it to file a similar application. The public highway substan- 
tially parallels the railroad for about one fourth of the distance, after which 
there is a considerable divergence reaching a maximum of six miles. Between 
ten-twenty in the morning and five-fifteen in the afternoon the railroad oper- 
ated no trains from X to Y, and only one train in the opposite direction. 
The applications of the A Bus Co. provided for three trips in each direction 
during this interval. The commission granted the certificate to the A Bus Co. 
The lower court, on certiorari, set aside the order of the commission and 
granted the certificate to the subsidiary of the railroad company. The com- 
mission and the bus company appealed. Held, that the public policy of the 
state, as expressed in its statutes, required that preference be given to the 
railroad. Judgment affirmed. Baltimore and Ohio R. R. v. State Road 
Comm., 139 S. E. 744 (W. Va. 1927). 

It is generally stated, whether the statute specifically so provides or not, 
that a certificate of convenience for the operation of a bus line will not be 
granted unless the existing service is inadequate. Chicago, R.1.& P. R. R. 
v. State, 123 Okla. 190, 252 Pac. 849 (1927); Choate v. Commerce Comm., 
309 Ill. 248, 141 N. E. 12 (1923). Priority of application is an element taken 
into account only when all other things are equal. Sohngen v. Pub. Util. 
Comm., 115 Ohio St. 449, 154 N. E. 734 (1926); State ex rel. United Auto 
Trans. Co. v. Dep’t of Public Works, 129 Wash. 5, 223 Pac. 1048 (1924); 
Chicago Motor Bus Co. v. Chicago Stage Co., 287 Ill. 320, 122 N. E. 477 
(1919). In determining whether the existing service is adequate the commis- 
sion is to consider not merely present bus lines but all carriers engaged in the 
transportation of passengers. Abbott v. Pub. Util. Comm., 136 Atl. 490 
(R. I. 1927); McLain v: Pub. Util. Comm., 110 Ohio St. 1, 143 N. E. 381 
(1924). Contra: Rapid Ry. v. Pub. Util. Comm., 225 Mich. 425, 196 N. W. 
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518 (1923). And the existing utility must be given an opportunity to supply 
the required additional service before a new-comer is allowed to enter the 
field. Egyptian Trans. System v. Louisville and Nashville R. R., 321 Ill. 
580, 152 N. E. 510 (1926); Columbus Ry., etc. Co. v. Pub. Util. Comm., 116 
Ohio St. 36, 155 N. E. 646 (1927). Cf. Northern Pac. Ry. v. Dep’t of Public 
Works, 256 Pac. 333 (Wash. 1927). Where, as here, the railroad proposes 
to supply the needed service by itself establishing a bus line rather than add- 
ing to its existing facilities the commission is faced with a difficult problem. 
The offer to supply busses shews at least a realization on the part of the 
railroad that not only is a new territory to be served but also that a new type 
of service is required. See Sohngen v. Pub. Util. Comm., supra, at 451, 154 
N; E. at 735. And the court in setting aside the award of the commission 
was perhaps unnecessarily fearful that a ruinous competition would result. 
Moreover, it may be queried whether, in the present period of development 
in motor transportation, the protection here given to the existing utility will 
not prove in the long run as undesirable as the former policy of unrestrained 
competition. See (1920) 33 Harv. L. Rev. 576. 


QureTING TITLE—+ VIRTUAL REPRESENTATION BINDING SUBSEQUENT 
CLAIMANTS. — One Pierce provided by deed that certain land should go to 
his wife for life, then to his daughter for life, then to the children of the 
latter. Before the birth of the plaintiff, her mother, the second life tenant, 
brought an action to quiet her title to the land. She joined as defendant 
the plaintiff’s half-brother who, being six years old, was represented by a 
guardian ad litem. The court decreed that the plaintiff’s mother owned the 
land in fee simple. By mesne conveyances the land passed from her to the 
defendants. The plaintiff, alleging that she was not bound by the former 
decree,‘which was admittedly erroneous, brought an action to quiet her title 
to the land. From a judgment sustaining the demurrers of the defendants, 
the plaintiff appealed. Held, that the plaintiff is bound by the former decree 
under the rule of virtual representation. Judgment affirmed. JBearss v. 
Corbett, 158 N. E. 299 (Ind. App. 1927). 

Public policy requires that suits to quiet title to land should not be indefi- 
nitely postponed to await the birth of persons who might have an interest 
therein. It has been held, therefore, that in the absence of fraud those who 
might subsequently seek an estate will be bound by a suit in which a person 
with an identity of interest was a party. Tonnele v. Wetmore, 195 N. Y. 
436, 88 N. E. 1068 (1909); Buchan v. German-American Land Co., 180 Iowa 
g11, 164 N. W. 119 (1917). This avoids the expense of having a guardian 
ad litem appointed, a procedure which is provided by some statutes. See 
Mass. Gen. Laws (1921) c. 201, §34; Minn. Gen. Start. (1924) § 8264. 
In applying the doctrine of virtual representation, equity is really acting 
quasi in rem without the aid of a statute giving such authority. CAaLvert, 
PartIEs TO Suits IN Equity (2d ed. 1847) 22; Story, Equity PLEADINGS 
(10th ed. 1892) §§ 142, 144. The objection cannot be made that the prop- 
erty is being taken without due process of law. See Loring v. Hildreth, 170 
Mass. 328, 320, 49 N. E. 652, 653 (1898). A person is bound by the 
doctrine of virtual representation only when there was a fair presenta- 
tion of the arguments in his favor. McArthur v. Scott, 113 U. S. 340 
(1885). It should be immaterial that the party presenting all the argu- 
ments purports to act for his own interest and not for the class. But see 
Weberpals v. Jenny, 300 Ill. 145, 133 N. E. 62 (1921). Under the Torrens 
system the rule of virtual representation is applied when the possibility of 
future claims is apparent. Drake v. Frazer, 105 Neb. 162, 179 N. W. 303 
(1920). But under such a system compensation may be had from the fund 
provided for such contingencies. 
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RECEIVERS — APPOINTMENT AND QUALIFICATIONS — PowER TO APPOINT A 
RECEIVER AFTER AN APPEAL IN THE Principat Cause. — The plaintiff, the 
defendant, and a bank were parties in a case wherein it was found that certain 
property in the possession of the defendant was subject to a judgment secured 
by the bank against the plaintiff. From this decision the defendant appealed. 
The plaintiff also had a judgment involving the property, and after the de- 
fendant’s bill of exceptions had been certified the plaintiff petitioned for a 
receiver of rents. From a judgment granting this application the defendant 
appealed. Held, that the trial court lost jurisdiction when the appeal was 
taken. Judgment reversed. Estes v. Callahan, 139 S. E. 532 (Ga. 1927). 

It has been held that after an appeal from a judgment denying an injunc- 
tion the trial court cannot give an injunction to maintain the subject matter 
of the suit pending the appeal. Cutrona v. Mayor, etc. of Wilmington, 14 
Del. Ch. 262, 125 Atl. 417 (1924); Eureka, etc. Co. v. Richmond Mining Co., 
Fed. Cas. No. 4549 (C. C. Nev. 1878). But the two orders are not incon- 
sistent and it is admitted that temporary protection can be given in the orig- 
inal judgment. See Cutrona v. Mayor, etc. of Wilmington, supra, at 263, 125 
Atl. at 418. Some court should have power to act if an emergency occurs 
after the appeal. The trial court, rather than the appellate court, is the 
proper forum for new matter, for not only is it better situated to take evi- 
dence, but constitutions usually allow original jurisdiction to appellate courts 
in only a small class of cases. See Maxwell v. Maxwell, 67 W. Va. 119, 122, 
67 S. E. 379, 380 (1910). Consequently the preferable rule is that the trial 
court retains a jurisdiction over questions collateral to the issue appealed 
from which enables it to grant an injunction after appeal. Hart v. Mayor, 
etc. of Albany, 3 Paige 381 (N. Y. 1832). See Liberty Nat. Bank v. McIn- 
tosh, 16 F.(2d) 906, 910 (C. C. A. 4th, 1927). The same reasoning should 
apply to granting a temporary receivership after an appeal from an order 
denying a receivership. If, then, a trial court can act in a matter so closely 
connected with the subject of the appeal, @ fortiori it can act where the ap- 
pointment of the receiver is clearly ancillary as in the instant case. Jacobs 
v. Jacobs, 100 W. Va. 585, 131 S. E. 449 (1926); Scales v. Grassman, 261 
S. W. 220 (Tex. Civ. App. 1924); Kulwin v. Harsh, 232 Ill. App. 419 (1924). 
See 1 CLARK, Law or Receivers (1918) §§ 182, 188. But there are sug- 
gestions that the appellate court can act without an application below. 
See Pacific R. R. of Missouri v. Ketchum, 95 U.S. 1 (1877); Brien & Thax- 
ton v. Paul, 3 Tenn. Ch. 357 (1877). But see Westinghouse, etc. Co. v. 
Barre, etc. Co., 97 Vt. 306, 123 Atl. 201 (1924). 


WiLLts — Construction — Girt Over In DerocaTION oF FEE. — A, B, C, 
and D made a contract to sell certain land to X. X refused to carry out the 
contract on the ground that a marketable title could not be given. A bill for 
specific performance was brought and the case turned upon the construction 
of the will of one T. By this will the property in question was given in fee 
to A, B, C, and D, share and share alike. By a codicil to the will it was 
provided: “Should A die unmarried or childless, then B is to become her 
heir and should B die before her husband then her children are to become 
her heirs. . . . Should C die before her husband her children are to become 
her heirs. .. .” The parties submitted the controversy in a case stated. 
Held, that the primary purpose of T was to convey a fee and that this must 
control, with the result that A, B, C, and D took free of limitations and could 
give a marketable title. Cross v. Miller, 138 Atl. 822 (Pa. 1927). 

As the codicil does not exhaust all the possibilities on the death of the life 
tenants, it cannot be held valid as a transformation of the fee into a life 
estate. Matter of Ithaca Trust Co., 220 N. Y. 437, 116 N. E. 102 (1917); 


Wettengel’s Estate, 278 Pa. 571, 123 Atl. 488 (1924); Park v. Powledge, 198 
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Ala. 172, 73 So. 483, L. R. A. 1917C 1001 (1916). Since the original gift 
remains a fee simple, the codicil runs foul of the medieval conception that 
by directing the course of descent upon the death of the first taker it is re- 
pugnant to the estate first granted. Kmnibbs v. Knibbs, 236 Mass. 182, 127 
N. E. 885 (1920); Donohue v. Skinner, 118 Kan. 215, 234 Pac. 1000 (1925); 
Pace, Witts (2d ed. 1926) § 1001. But the theory that a fee cannot be 
limited on a fee may no longer be given credence; any valid executory devise 
has the effect of limiting the inheritance of an estate in fee. Harder v. 
Matthews, 309 Ill. 548, 141 N. E. 442; (1924) 37 Harv. L. Rev. 1137. The 
intent of the testator in the principal case is clearly manifested and, since the 
codicil is later in time than the first statement, it should control. 1 JARMAN, 
Wixts (1844) 411. The fact that testator’s choice of language was inartistic, 
and, by the use of the word “ heirs,” gives the suggestion of trying to regu- 
late inheritance, should not prevent giving effect to a gift whose purport may 
be understood, and to which there is no real policy opposed. Moon, Adm’r 
v. Stewart, 87 Ohio St. 349, 101 N. E. 344 (1913). Nor can the decision be 
justified on the ground that the language of the codicil is merely precatory 
and so may be disregarded. See Melies v. Beatty, 313 Ill. 418, 145 N. E. 
146 (1924); Bradford v. Martin, 199 Iowa 250, 201 N. W. 574 (1925). 
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THe Livinc Constitution. By Howard Lee McBain. New York: The 
MacMillan Company. 1927. pp. 272. 


“ A Consideration of the Realities and Legends of our Fundamental Law ” 
—so runs the sub-title to this little volume. Such an introduction leaves 
little doubt of Mr. McBain’s purpose. No conjecture is needed to convince 
the reader that here is an ominous beck that much which parades under the 
name of reality may prove upon inquiry to be little more than such legends 
for which patriotism (in the Johnsonian sense) is all too ready with its en- 
dorsement. But we are in need of such a warning. The broad guarantees of 
the Constitution to individuals of every “ race, color, or previous condition 
of servitude ” have seemed to imply that among the “ rights ” so protected is 
that of any and every individual to expound the Constitution to the acclaim 
or annoyance of the hundred million other expositors. Obviously in the 
general field there is much chaff. Two hundred and seventy-two pages is too 
limited a compass, however, within which to reveal the scattered grains of 
wheat. Of course, Mr. McBain has not accumulated the mass of data rele- 
vant to the discovery of all those portions of the Constitution that are today 
“living,” nor has he made more secure the usufruct of the living by laying 
all the ghosts of the dead. He suggests rather than proves the many in- 
stances where the active forms of our national life have altered not only the 
constitutional conceptions of the fathers but the constitutional teachings of 
their numerous progeny. 

Of one more thing the reader can be certain. Mr. McBain is a professor. 
Did he not tell us this, the opening chapters of his work would bespeak the 
fact. The study of the American constitutional system during the last two 
decades, as conducted in our colleges, has usually begun and ended with Lord 
Bryce. That fact, together with our English inheritances, has led to the 
fashion of comparing our system with the English system. Long disquisitions 
have been uttered upon the respective merits of written or unwritten, rigid or 
flexible constitutions, and of ministerial responsibility versus the clock-like 
American plan of securing a change of representation. The comparative 
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study should, of course, be made. But the categorical conceptions and com- 
parisons evolved by others are of no importance beyond the student world, 
except insofar as they express the reality of the situation. Mr. McBain does 
examine the realities, but his professorial quality reveals itself in his tendency 
to spend his efforts too often in criticizing what others have said the com- 
parisons are, rather than considering what they are in fact. However acute 
such attacks upon the conceptual categories of others may be, there is little 
need to resort to confessedly “ superfinical quibbling ” + even though it be to 
engage the venerable Bryce again. But these diversions may easily be ex- 
cused as the natural consequence of the frankfoldage of the teacher. 

Mr. McBain’s heretical thesis is, like Galileo’s, that the Constitution moves. 
Malleability must be achieved under any constitutional system, and it is in 
ours through customs, nullification, legislative development,? and judicial in- 
terpretation. The inclusion of nullification in these days is pertinent. And 
it is true that the statutes at large are as much a part of the constitutional 
government of the day as the two hundred and seventy-odd volumes of Su- 
preme Court reports,* for where the latter point limits, the former reveal the 
area occupied by legislation under the grant of legislative power in the Con- 
stitution. Under such a theory of a “ living Constitution,” executive action is 
equally significant, as well as all the aspects of administrative regulation. 
Whenever and however government moves or has moved, thither one must 
turn to discover the meaning of our constitutional system. 

Mr. McBain clearly cannot treat the whole complex of these forces which 
spring from and, in turn, impinge upon, the Constitution. Wisely enough, he 
makes no such attempt; but in the succeeding chapters he deals with a num- 
ber of changes which have been and are being wrought in constitutional rights 
and functions by the necessities of a dynamic nation. His discussion of the 
bills of rights emphasizes how important these provisions have become despite 
Hamilton’s conception that their inclusion was unnecessary because the very 
specification of federal powers implied such limitations. In treating of the 
presidential system, there is an illuminating commentary upon the transforma- 
tion of the chief executive into the chief legislator. The latter, a minor réle 
conferred upon the President by the Constitution, has today in practice be- 
come his major réle. For the sources of his power as a legislator one must 
look to the veto and especially to his power of publicity, since “ his slightest 
utterance is headline news.”* The proof, however, is not convincing. One 
may admit the necessity for the President’s leadership in the legislative pro- 
gram, but such an admission does not force one to decry the political sig- 
nificance to be accorded to his executive responsibilities. Recent apathy to 
executive responsibility for administration is due to many causes, while 
Roosevelt, for example, is best remembered for his “ Big Stick.” Legislation 
is hard to divorce from administration. To allocate and weigh the President’s 
legislative and executive responsibilities is equally difficult. True it is that 
his function as chief legislator has grown but there has also been growth all 
along the line. 

Such a pricking of accepted half-truths, sometimes convincing, sometimes 
only disturbing, is the substance of Mr. McBain’s method. Questionings as 





1 Pp, 153. 

2 Legislative development has, however, an importance in 1927 which Mr. 
McBain neglects. Two principles are certainly deeply significant in determining the 
limits of Congressional power, briefly that embodied in Massachusetts v. Mellon, 
262 U. S. 447 (1923), and that sometimes denominated as judicial self-limitation. 
See Finklestein, Judicial Self-Limitation (1924) 37 Harv. L. Rev. 338. 

8 The unconstitutional statutes of Congress would hardly exceed the overruled 
ets of the Supreme Court. 

. 131. 
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to the democratic character of our constitutional checks, the desirability of 
two chambers, the present equality of representation, the probability that 
some of the widely bruited reforms will fail to accomplish the purposes they 
hold in view, are raised in the succeeding chapters. Changes in the character 
of the constitutional functions of President, Senate, and House are em- 
phasized as resulting from the pressure of practical politics rather than from 
conscious change. The tone, throughout, is serious, that of the scholar who 
finds governance in action far different from governance in books, and pa- 
tiently seeks to evaluate the constitutional principles so revealed. Mr. Mc- 
Bain’s regard for facts, together with his imagination to perceive them and 
their relevance to constitutional issues, deserves high praise. It is for this 
projection of the Constitution upon a background of reality, ever changing 
and responsive to forces it knows not, that the author must be acclaimed. 
Mr. McBain has not draped a corpse with the stars and stripes; he has tried 
to count the pulse-beats of a living organism.® 
J. M. Lanois. 


Harvard Law School. 





CURRENT INTERNATIONAL COOPERATION. By Manley O. Hudson. Calcutta: 
Published by the Calcutta University. 1927. pp. 1409. 


This admirable little volume of four lectures, dealing with as many aspects 
of current international codperation, contains relatively little that will be new 
to American readers. Most of it has already appeared elsewhere over the 
signature of the same brilliant scholar. Indeed Professor Hudson has spoken 
so often and so effectively in America upon the subject of international co- 
operation, and his utterances have been so widely attended, that the first im- 
pulse of the informed American reader will probably be to associate the author 
with the subject or the subject with the author. 

As the sub-title indicates, the lectures in this volume were delivered in 





5 A subsequent edition of the book should correct some of its numerous errors. 
Story’s definition of a constitution is inaccurately quoted (p. 8); the Second Em- 
ployers’ Liability Act is not properly an amendment of the First (p. 48); a 
“ writ of appeal ” is an unhappy, if not inaccurate, expression (p. 89) ; the minimum 
wage laws enforced in several of the states do not necessarily possess the same un- 
constitutional aspects as those involved in Adkins v. Children’s Hospital, 261 U. S. 
525 (1923), and Murphy v. Sardell, 269 U. S. 530 (1925), as the statement on 
page 100 would imply; the statement on page 104 that padlock injunctions are 
“new to American civil practice” is, to say the least, highly questionable; the 
Constitution does expressly require senatorial ratification for the appointment of 
heads of departments, for it excludes them in terms from the category of the in- 
ferior officers for whose appointment Congress may dispense with senatorial rati- 
fication (p. 179); the President has made removals where a statute has laid down 
specific causes for removal (p. 184), the case being adverted to in the next pages 
(p. 192); writs of error are not granted by clerks of courts (p. 250), but simply 
issued by them; the supreme court of Oregon had upheld the state minimum wage 
law instead of voiding it (p. 252); Mr. Justice Holmes’ quotation, by omitting its 
conclusion, is distorted by the context (p. 254); Lochner v. New York involved 
a ten hour and not an eight hour law (p. 258). The reviewer would also suggest 
that nine Justices could not conceivably descend to such tactics as the following 
passage indicates: “ Few of the advocates of an extraordinary majority vote seem 
to realize that the Supreme Court has the power to render such a requirement com- 
pletely ineffective. If the members of the Court believe that decisions should be 
reached by an ordinary majority, they have only to agree among themselves that, 
in the event of a five to four division, a sufficient number of the minority will re- 
cord themselves with the majority in order to meet the requirement of the law” 
(pp. 263-64). 
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India last year at Calcutta University. The first lecture is entitled “The 
Growth of International Codperation Before the War.” The lecturer believes 
that “two outstanding things in the past century have served to revolutionize 
the conduct of international relations ”: the improvement in transportation 
and communication and the industrial revolution. The result is a new world 
community quite different from the world of self-contained states upon which 
the nineteenth century dawned. The lecturer reviews the significant devel- 
opment in the latter part of the nineteenth century of organized international 
unions, the totality of which he describes as “a nascent international gov- 
ernment of the new world community.” + 

The second lecture interprets “ The Réle of the League of Nations in 
World Society.” The League, in the lecturer’s opinion, is not a new political 
entity having its own political personality; it is “a new method which has 
been adopted by the existing states for codperating to meet those needs of 
world society which cannot be met by national action.”? It is “a way of 
doing business.” * 

In the third lecture, entitled “The Réle of International Courts in World 
Society,” the lecturer is travelling over especially familiar ground.* He is in- 
clined to think that the importance of compulsory jurisdiction has been over- 
emphasized, though he shares the hope that the “ optional clause” will be 
more generally accepted. The provision for advisory opinions, which has 
given so much concern to some people in this country, he considers “ one of 
the happiest innovations of the Covenant.” ® While he deprecates wisely all 
exaggeration of the Permanent Court’s importance as an agency for the 
maintenance of peace, pointing out that “serious international differences 
cannot be pressed into legal equations,” * he nevertheless makes it clear that 
the Court is a real contribution to the maintaining of peace. “The scales are 
never too heavily balanced in favor of peace,” he says, “and we cannot have 
too many agencies at hand to assist in keeping the balance on that side.” ® 

The last lecture on “The Current Development of International Law” 
emphasizes the advancement of international law through conferences and 
general conventions and appraises recent efforts to promote codification. 
During the century before the World War international legislative efforts 
were concerned chiefly with the laws of war and neutrality. The lecturer sug- 
gests that the experience of the World War has probably undermined con- 
fidence in the utility of such efforts.° “ People at war are eager enough to 
find a law that will restrain their enemies, but they are no less supple in their 
ability to discover reasons why it does not restrain themselves.”1° The more 
recent emphasis upon the law of peace is more encouraging. The lecturer in- 
dulges the hope that “ the term codification will be given a practical and realiz- 
able content during the coming generation and that steps will be taken which 
will appreciably further the development of the law of nations.” 11 In any 
event, “ we shall have travelled far if we can replace the juristic helplessness 
of the nineteenth century with a twentieth century faith in the efficacy of con- 
scious effort.” 1? 

The lectures are not indexed. Following each lecture, there is a short list 
of readings. 

For those who have read Professor Hudson’s numerous papers and ad- 
dresses on various aspects of international codperation, the Calcutta lectures 
will be welcomed as a restatement in attractive form of the lecturer’s interpre- 





1 P. 22. 2 P.: 3s. P.O. 

4 See Hupson, THE PERMANENT Court OF INTERNATIONAL JUSTICE (1925). 
5 Pp. 90-91. 8 P. 90. 11 P, 145. 

6 P. 96. 9 P. 110. 12 P. 146. 

v'P. os. 10 P, 120. 
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tation of significant post-war developments. For those who are not familiar 
with his contributions to this important subject, the lectures will give a new 
understanding of crowded contemporary events and a new incentive to faith 
in the future. 
Epwin D. Dickinson. 
University of Michigan Law School. 





DIE WIRTSCHAFTLICHEN STRUKTURWANDLUNGEN UND DIE REFORM DES AK- 
TIENRECHTS. By Karl Geiler. Berlin: Carl Heymanns Verlag. 1927. 


PP. 37- 


The apathy of law schools of today toward foreign developments in pri- 
vate law is not shared by the outside world. Perhaps the growing importance 
of such knowledge for the business community, induced by the present posi- 
tion of the United States as a capital market, will eventually have its reaction 
on the law profession. However this may be there is food for much thought 
in recent foreign literature on corporation law and its reform. 

The problem of corporation law reform can be understood only by realiz- 
ing that the corporation laws of the world are in flux. A phenomenon as 
widespread as this argues for a fundamental change either in the attitude 
toward corporations, in the economic foundations of corporate activity, or 
perhaps in both. Professor Geiler is convinced that at least the second of 
these is true. To him the capitalistic era of the beginning of the century is 
giving way to another age — Spdatkapitalismus. 

Because the latter is as yet in process of creation, characterization of the 
two is difficult. One aspect is the tendency toward combination and trade 
agreements, both on a national and international scale. Another aspect is the 
emphasis on stabilization of prices as against the former efforts to profit by 
price fluctuation. On the fringe of this movement lie the codperative enter- 
prises. Still another phase is the replacement of enterprises designed to yield 
high profits to the “ owners” by large industrial organizations, both private 
and public, with capital stock distributed in many hands; with shareholders 
limited to a more or less fixed rate of return; and with the direction in a 
special management group, the tendency being to regard the management as 
trustees not only for contributed capital ? but for all parties participating in 
the production process, including employees and consumers. Subsidiary to 
these, but exercising at present the most direct force on corporate organiza- 
tion, is the fact that it is no longer possible in many enterprises to acquire 
voting control by stock purchases. However little influence such a possibility 
may have exerted while it existed, its absence furthers the creation of a sepa- 
rate managerial group and impeaches one of the fundamental tenets of 
capitalistic enterprise. 

It is a great merit of Professor Geiler’s work to have brought this approach 
into prominence. His discussion is all the more valuable in that he is an 
adherent of that school of German writers which contends that the legal 
norms of corporation, partnership, and the like are inadequate as a descrip- 
tion of the economic functions performed by these units. Hence his scepti- 





1 See my review of some other volumes in (1927) 27 Cor. L. REv. 1015. 

2 See Berle, Non-Voting Stock and “ Bankers’ Control” (1926) 39 Harv. L. 
Rev. 673, and Publicity of Accounts and Directors’ Purchases of Stock (1927) 25 
Micu. L. Rev. 827. See also the Tenth Draft of the Proposed Uniform Business 
Corporation Act. 

3 See LirFMANN, UNTERNEHMUNGSFORMEN (1914) ; GEILER, GESELLSCHAFTLICHE 
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cism as to the value of reform movements not founded on economic trends. 
The contribution, therefore, is essentially one of method. The author is 
aware of this, and his criteria for examining the law, though by no means 
revolutionary, are thoroughly sound. But the remainder of the discussion, 
dealing with specific provisions of the law, and the need for their reform, seems 
somewhat inconsistent with the premise. Although packed with shrewd re- 
marks, it disposes too easily of the vexing problems in corporation law to 
have permanent value. A too profound scepticism of the possibilities of im- 
provement may in the long run prove quite as damaging as an over-hasty cry 
of videant consules. 
JosepH L. WEINER. 


Columbia Law School. 





A TREATISE ON THE LAw oF Ort AND Gas. By Walter L. Summers. Kansas 
City: Vernon Law Book Co. 1927. pp. xviii, 863. 


The full title of another recent work on Oil and Gas is: The Law Relating 
to Oil and Gas Including Oil and Gas Leases and Contracts, Production of 
Oil and Gas both Natural and Artificial and Supplying Heat and Light 
thereby, whether by Private Corporations or Municipalities, Regulating Gas 
Companies, Insurance, Negligence, Transportation, Explosives, Forms of Oil 
and Gas Leases and Contracts etc. With all Federal, State and Ontario 
Statutes Pertaining to Natural Gas and Oil. The title of Professor Sum- 
mers’ book is more modest, but the scope of the work is about the same, ex- 
cept that Professor Summers does not undertake to collect all the statutes 
bearing on the subject. He deals with the geology of oil and gas; with the 
landowners’ rights and liabilities with reference to oil and gas; with the form, 
development, and construction of oil and gas leases; and with a number of 
topics which might be of occasional interest to the owner of oil bearing lands, 
such as mining partnerships, mechanics’ liens, the liability of operators for 
torts, taxation, and drilling contracts. In chapter XXV the mining law, that 
is to say, the law dealing with the right to appropriate and hold the unoccupied 
mineral lands of the United States is reviewed so far as it applies to oil and 
gas. And, finally, a collection of forms for leases, drilling contracts, deeds, 
and the like is appended. 

In his preface, after referring to the discovery of petroleum in commercial 
quantities in Pennsylvania in 1859, the author says, “it is doubtful if many 
realize the difficulties with which the courts have been confronted in fixing the 
legal status of these new and peculiar substances.” In the text he points out 
that oil and gas have been likened from time to time to minerals in place, 
subterranean water, and animals ferae maturae, and that varying results have 
been reached because of this attempt to apply to oil and gas, the law applicable 
to the things to which they have been likened. In some of the earlier cases 
the courts held that the owner of the land was the unqualified owner of the 
oil and gas in the subsurface soil. “ His dominion is upon general principles, 
as absolute over the fluid as the solid minerals.”2 It has now been settled, 
however, “‘ that the property of the owner of lands in oil and gas is not abso- 
lute until it is actually in his grasp, and brought tothe surface... . Trueit is, 

. oil and gas, like other minerals, are situated beneath the surface of the 





ORGANISATIONSFORMEN (1922); LEHMANN, RECHTSFORMEN UND WIRTSCHAFTSTYPEN 


DER PRIVATEN UNTERNEHMUNG (1927). 
1 THornton, THE Law REtatTinc To Or and Gas (4th ed. 1925). 


2 Hague v. Wheeler, 157 Pa. 324, 27 Atl. 714 (1893). 
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earth, but except for this one point of similarity, in many other respects they 
greatly differ. They have no fixed situs under a particular portion of the earth’s 
surface within the area where they obtain. They have the power, as it were, 
of self transmission.’ . . . and a similarity of other minerals, as we have seen, 
was rejected, and the analogy of oil and gas and animals ferae naturae was de- 
clared.”* It would seem as if these principles announced by the Supreme 
Court of the United States should furnish a guide, readily followed, to the 
solution of questions arising out of the rights of the owner of the land to the 
underlying oil and gas. 

The Federal Oil Leasing Act of 1920 has hardly been upon the statute book 
long enough to have been clarified by courts of last resort to any great extent, 
and, so far as there is doubt about its construction, not much light is added by 
Professor Summers’ book. However, a number of land office decisions and 
lower federal court cases are referred to and will be found useful in the inter- 
pretation of the Act. 


Bancroft G. Davis. 


Boston, Massachusetts. 





Tue Law or CorporaTIONS. By Henry Winthrop Ballantine. Chicago: Cal- 
laghan and Company. 1927. pp. lxix, 927. 


It is good for a practitioner from time to time to withdraw into his study 
and read a comprehensive brief textbook on some fundamental topic con- 
nected with his practice. It counteracts the disintegrating influence of the 
daily search for precedents in the obscure regions of litigation. For students, 
old or young, this book will prove instructive and stimulating. Although the 
author modestly recites on the title page that his book is founded on Clark 
and Marshall on Corporations, famous a generation ago, the only resemblance 
of the new book to the old is the skeleton, for the text has evidently been al- 
most entirely rewritten. The old framework in a few instances has resulted in 
giving a somewhat disproportionate space to some topics once important but 
now becoming obsolete. It is noticeable that the cases cited in chapter IV on 
Subscriptions for Stock are mainly of a much earlier vintage than those 
in the rest of the book. This is compensated, however, by a full and thought- 
ful discussion of the newest problems in corporation law, such as those aris- 
ing from stock without par value, in section 217. This section and that on 
voting trusts, section 174, also illustrate a valuable characteristic of the an- 
notations. Current articles in legal periodicals are cited as completely as the 
decisions of the courts. Hitherto this mine of helpful information has been 
little worked for the benefit of the brief writer. The annotations purport to 
be illustrative of the principle stated in the text rather than comprehensive 
or exhaustive collections of cases. As such, the selections are judicious and 
sufficient for the student, and even the hardened advocate will find help on 
the rarer conundrums. The author struggles manfully within the limits of 
his available space with the unprincipled decisions on disregarding the corpo- 
rate entity and on promoters’ secret profits, but, after all, a condensed state- 
ment such as Mr. Ballantine gives us is fully as informing as the rambling 
string of conflicting quotations which compose the usual type of the multi- 
volume treatise on corporations. 

The author recognizes the evident fact about our large corporations that 
most stockholders do not value or even desire to exercise the right to vote and 
that this relation of the small investor to the large company imposes on the 





3 Walls v. Midland Carbon Co., 254 U. S. 300, 317 (1920). See Ohio Oil Co. 
v. Indiana, 177 U. S. 190 (1900). 
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law an obligation of protection, which has resulted in regulations and even 
decisions sometimes oppressive to the smaller enterprises. This emphasizes 
the need of classification of corporations so thai the methods adopted by busi- 
ness men to manage large enterprises with the contributions of many investors 
may be held to standards different in kind as well as in degree from those ap- 
plied to small private enterprises. It is believed that much of the embarrass- 
ment of our courts which has resulted at times in confusion and conflict of 
decision would disappear with the simplification resulting from such classifica- 
tion of business corporations. The author gives sympathetic consideration to 
this conception of the future of corporation law. 


S. R. WRIGHTINGTON. 
Boston, Massachusetts. 





A SELECTION oF CASES ON THE CoNFLICT oF LAws. By Joseph Henry Beale, 
Jr. Second edition. Cambridge: Harvard University Press. 1927. Vol. I, 
pp. xvii, 799; Vol. II, pp. 89r. 


Specifically denying each and every allegation in the new preface set forth, 
such as: that in the quarter century that has elapsed since the first edition of 
this work appeared the subject has not been materially stabilized; or that 
the learned editor has not become more learned; or that the old arrangement 
had no merit other than a pedagogical one; or that the rearrangement involves 
a sacrifice of teachability to logic which turns out in the end to be not logic 
at all but the requirement of the administrative scholarship of the American 
Law Institute — the reviewer appeals from the preface to the book. 

The rearrangement is simply the folding together of the chapters on the 
creation of various types of rights in the old third part with the corresponding 
chapters on the recognition and enforcement of those rights in the old fourth 
part. This is a change which many teachers had made of their own accord 
while using the first edition, for the very practical reason that the same cases 
so frequently illustrate both questions: (1) Did A acquire a certain right in 
state X? (2) And, if so, what can he do with it in state Y? That the editor 
in making this change has not accepted the juristic theory which refuses to 
think of the creation of a right as a concept distinct from its enforcement, is 
made clear by the retention of his original preface with its fourfold division 
of the Conflict of Laws. He still looks upon the first of the above questions 
as one essentially of foreign fact and, upon the second as one of local law; 
and the cleavage between the two types of questions is still discernible, and 
no doubt intended to be, in the new chapters. 

NATHAN ISAACS. 

Harvard Business School. 





